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W. MARCUS AND J. H. CUMMINGS VS. UNITED STAGES 1 


United States Court of Appeals for the District bf Colum¬ 
bia. Filed June 28, 1935. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia 

Criminal No. 55692 


United States of America 


vs. 

Willett Jarrett Marcus, Jr. 

Notice of appeal , criminal 

Name and address of appellant: Willett Jarrett Marcus'^ Jr., Dis¬ 
trict Jail. 

Name and address of appellant's attorney: John H. Wilson, 503 
D Street NW. 

Offense: First-Degree Murder. 

Date of judgment: June 1935. 

Brief description of judgment or sentence: Death by Electrocution. 

Name of prison where now confined, if not on bail: District jail. 

I, the above-named appellant, hereby appeal to the Coprt of Ap¬ 
peals of the District of Columbia from the judgment above-Wntioned 
on the grounds set forth below. 

Willett Marcus, 

Appellant. 

John H. Wilson, 

Attorney for 

Date: June 27, 1935. 

GROUNDS OF APPEAL 

1. The verdict of the Jury against him was contrary to evidence. 

2. The verdict of the Jury was contrary to law. 

3. The prosecuting attorney was guilty of prejudicial njisconduct 
in his argument to the Jury. 

4. The Court refused to instruct the Jury upon all degrees of 
homicide. 

5. The Court refused to instruct the Jury that there could be dif¬ 
ferent verdicts for the two defendants. 

6. The Court erred in refusing the defendant’s instructions Num¬ 
ber Two and Number Five. 

7. Other errors of law set out in defendant’s Motion f<j>r a New 

Trial. | 

2 United States Court of Appeals for the District df Colum¬ 

bia. Filed June 28, 1935. Henry W. Hodges, Clerk. 


Appellant. 
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In the Supreme Court of the District of Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

Criminal Xo. 55692 

United States of America 

rs. 

John Homer Cummings, Willett Marcus 

Docket entries* criminal, on appeal 

1935 

Feb. 6—Presentment and indictment filed. 

Feb. 6—Appearance of James J. Laughlin entered. Xo. 2. 

Feb. 7—each,: Arraigned, plea not guilty. Ind. read—5 days, etc. 

Feb. 19—Xo. 1: Appearance of Albert Lyman entered, 
each: 

Mar. 8 —Copy list of Wit's, and Jurors, also Cert, copy of Ind. 

served. 

Mar. 25—Jurors from Criminal Division Xo. 1 sworn on voir dire— 
Jury sworn and respited until tomorrow. 

Mar. 26—Trial resumed; same jury respited until tomorrow. 

Mar. 27—Trial resumed; same jury. Deft.'s and Govt.’s prayers 
filed. Argument and Charge. Verdict each defendant 
guilty of First-Degree Murder. Jury polled as to 
Marcus. Deft.'s remanded. 

Mar. 29—Xo. 2: Motion for a new trial filed. 

Mar. 30—Xo. 1: Motion for a new trial filed. 

Apr. 29—each : Motion for new trial argued and submitted. 

Date: June 28". 1935. 

Attest : Frank E. Cunningham, 

Clerk. 

By Franklin T. Miles. 

Assistant Clerk. 

Xote. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 
9, of Supreme Court U. S. 

3 United; States Court of Appeals for the District of Co¬ 

lumbia. Filed Julv 1, 1935. Henrv W. Hodges, clerk. 

In the Supreme Court of the District of Columbia 

Criminal Xo. 55692 

United States of America 

vs 

John Homer Cummings 
Notice of appeal, criminal 

Xame and address of appellant: John Homer Cummings, Wash¬ 
ington Asylum and Jail. 
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Name and address of appellant’s attorney: Albert |Lvman, 416 
5th st. NW., Washington, D. C. 

Offense: Murder in the first degree. 

Date of judgment: June 27. 1935. 

Brief description of judgment or sentence: Sentenced to death. 

Name of prison where now confined, if not on bail, [Washington 
Asylum and Jail. 

I. the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-men¬ 
tioned on the grounds set forth below. j 

John Homer Cummings, 

appellant. 

Albert Lyman, 

Attorney for Appellant. 

Date Julv 1. 1935. 


GROUNDS OF APPEAL 

1. That the verdict of the jury was contrary to the liiw. 

2. That the verdict of the jury against him was contrary to the 
evidence. 

3. The prosecuting attorney was guilty of prejudicial misconduct 
in his argument to the jury. 

4. The court refused to instruct the jury upon the different degrees 
of homicide. 

5. The court refused to instruct the jury that there could be differ¬ 
ent verdicts for the two defendants. 

6. The court erred in refusing defendant's prayers for instruc¬ 
tions nos. 2. 3. 4, 5, 6, and 7. 

7. And for other errors of law set out in defendant’s motion 

for a new trial. 

4 United States Court of Appeals for the District of Co¬ 

lumbia. Filed July 1. 1935. Henry W. Hodges, clerk. 

i 

In the Supreme Court of the District of Columbia 

Clerk's statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 


Criminal No. 55692 

I 

United States of America 

vs 

John Homer Cummings 
Docket entries, criminal , on appeal 
First Degree Murder 

1935 

Feb. 6—Presentment and indictment filed. 

Feb. 7—Arraigned, Plea Not Guilty. Indictment read. 5 days 

to withdraw. 
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1935 

Mar. 25—Jurors from Criminal Division No. 1 sworn on voir 
dire. Jury sworn and respited until tomorrow. 

Mar. 26—Trial resumed, same jury respited until tomorrow. 

Mar. 27—Trial resumed, same jury. Defendant’s and Govern¬ 
ment’s prayers filed. Arguments and charge. Ver¬ 
dict guilty of First Degree Murder. Defendant re¬ 
manded. 

Mar. 30—Motion for a new trial filed. 

Apr. 29—Motion for a new trial argued and submitted. 

June 27—Motion for a new trial heretofore argued and submitted, 
overruled. Exception. 

June 27—Sentenced to death by electrocution on December 3, 1935. 
July 1—Notice of Appeal filed. 

July 1—Motion and Affidavit for Leave to Proceed in Forma Pau¬ 

peris filed. (Cox, J.) 

Date July 1, 1935. 

Attest: 

[seal] 

Frank E. Cunningham, 

Clerk. 

By Samuel Silverman, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitablv 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 
9, of Supreme Court U. S. 

5 United States Court of Appeals for the District of Colum¬ 
bia. Filed Oct. 22, 1935. Henry W. Hodges, clerk. 

United States Court of Appeals for the District of Columbia 

October term, 1935 

Nos. 6505 and 6508 

John Homer Cummings and Willett Marcus, appellants 

vs. 

United States, appellee 

Appeal from the Supreme Court of the District of Columbia 

6 Supreme Court of the District of Columbia 

Criminal No. 55692 
United States 


vs. 

John Homer Cummings and Willett Marcus 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
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TATES 
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hereinafter mentioned, the following papers were filed jmd proceed¬ 
ings had, in the above-entitled cause, to wit: 

7 Indictment 

j 

Filed in open court February 6, 1935, in the Supreme Court of the 
District of Columbia, holding a criminal term 

January Term, A. D. 1935 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present : 

That one John Homer Cummings and one Willett Marcus, each 
late of the District of Columbia aforesaid, on, to wit, the fourth day 
of January. 1935, and at the District of Columbia aforesaid, feloni¬ 
ously did attempt, by force and violence, and by sudden and stealthy 
seizure and snatching, and against resistance, and by putting in fear, 
feloniously to steal, take, and carry away, from and off] the person, 
and from the immediate, actual possession of one Joseph R. Wush- 
nak, then and there being, valuable money, goods, chatteljs, and prop¬ 
erty which were then and there in the immediate, actual possesion 
and upon the person of the said Joseph R. Wushnak, and did thereby 
attempt to perpetrate an offense punishable bv imprisonment in the 
penitentiary, that is to say, the offense of robbery; and that in and 
while so attempting to perpetrate the said offense of robbery as afore¬ 
said, the said John Homer Cummings and the said Willett Marcus, 
with force and arms, in and upon him, the said Joseph R. Wushnak, 
then and there being, feloniously, wilfully, and purposely did make 
an assault, that is to say, the said John Homer Cummiipgs and the 
said Willett Marcus, in and while attempting to perpetriite the said 
offense of robbery as aforesaid, a certain firearm, of the kind com¬ 
monly known as and called a pistol, then and there loaded and 
charged with gunpowder and with metal bullets, and ih the hand 
of him, the said John Homer Cummings, then and there had 

8 and held, feloniously, wilfully and purposely did discharge and 
shoot off, at. against and upon him, the said Joseph R. Wush¬ 
nak: and that they, the said John Homer Cummings and tile said Wil- 
let Marcus, with one of the metal bullets aforesaid, by theiji out of the 
pistol aforesaid, then and there by force of the gunpowder aforesaid, 
discharged and shot off as aforesaid, then and there feloniously, wil¬ 
fully, and purposely did strike, penetrate, and wound hi n, the said 
Joseph R. Wushnak, in and upon the back of the body <j>f him, the 
said Joseph R. Wushnak; and that they, the said John Homer Cum¬ 
mings and the said Willett Marcus, by such striking, penetrating, and 
wounding of him, the said Joseph R. Wushnak, as aforesaid, did 
therebv then and there feloniouslv, wilfullv and purposelv give to 
him, the said Joseph R. Wushnak, in and upon the back qf the body 
of him, the said Joseph R. Wushnak, one certain mortal wound, of 
which said mortal wound, he, the said Joseph R. Wushnal^, from the 
said fourth day of January, 1935, until the eighth day of January, 
1935, did languish, and languishing did live, on which said eighth 
day of January, 1935, and at the District of Columbia aforesaid, the 
said Joseph R. Wushnak, of the said mortal wound, did die! 
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And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That they, the said John Homer Cummings and the said Willett 
Marcus, him, the .said Joseph R. Wushnak. in the manner and by the 
means aforesaid, in and while attempting to perpetrate the said of¬ 
fense of robbery, as aforesaid, feloniously, wilfully and purposely did 
kill and murder: against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

9 Second Count 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That one John Homer Cummings and one Willett Marcus, each 
late of the District of Columbia aforesaid, on, to wit, the fourth day 
of January 193{> and at the District of Columbia aforesaid, felo¬ 
niously did attempt, by force and violence, and by sudden and 
stealthy seizure and snatching, and against resistance, and by putting 
in fear, feloniously to steal, take, and carry away, from and off the 
person, and from the immediate, actual possession of one Joseph R. 
Wushnak, then and there being, valuable money, goods, chattels and 
property which were then and there in the immediate, actual posses¬ 
sion and upon the person of the said Joseph R. Wushnak, and did 
thereby attempt to perpetrate an offense punishable by imprison¬ 
ment in the penitentiary, that is to saw the offense of robberv: and 
that in and while so attempting to perpetrate the said offense of 
robberv as aforesaid, the said John Homer Cummings and the said 
Willett Marcus.; with force and arms, in and upon him. the said 
Joseph R. Wushnak. then and there being, feloniously, wilfully and 
purposely did make an assault, that is to say. the said John Homer 
Cummings and the said Willett Marcus, in and while attempting to 
perpetrate the sajid offense of robbery as aforesaid, a certain firearm, 
of the kind commonly known as and called a pistol, then and there 
loaded and charged with gunpowder and with metal bullets, and 


in the hand of him. the said Willett Marcus. 


then and there had and 


held, feloniously., wilfully and purposely did discharge and shoot off, 
at. against and upon him. the said Joseph R. Wushnak: and that 
thev. the said John Homer Cummings and the said Willett Marcus, 


with one of the metal bullets aforesaid, by them out of the pistol 
aforesaid, then and there by force of the gunpowder aforesaid. 
10 discharged and shot off as aforesaid, then and there feloniously, 
wilfully and purposely did strike, penetrate and wound him, 
the said Joseph R. Wushnak. in and upon the back of the body of 
him. the said Joseph R. Wushnak: and that they, the said John 
Homer Cummings and the said Willett Marcus, by such striking, 
penetrating and grounding of him. the said Joseph R. Wushnak, as 
aforesaid, did thereby then and there feloniously, wilfully and pur¬ 
posely give to him. the said Joseph R. Wushnak. in and upon the 
back of the body of him. the said Joseph R. Wushnak. one certain 
mortal wound, of which said mortal wound, he, the said Joseph R. 
Wushnak. from the said fourth day of January 1935 until the eighth 
day of January 1935 did languish, and languishing did live, on 

* % C? “ 7 
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| 

which said eighth day of January 1935 and at the Distinct of Colum¬ 
bia aforesaid, the said Joseph R. Wushnak, of the said mortal wound, 
did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That they, the said John Homer Cummings and th 
Marcus, him. the said Joseph R. Wushnak. in the manr 


means aforesaid, in and while attempting to perpetrate the said 
offense of robber, as aforesaid, feloniously, wilfully a 
did kill and murder; against the form of the statute 
made and provided, and against the peace and gover 
said United States. 


said Willett 
er and bv the 


nd purposely 
in such case 
nment of the 


Third Count 


aforesaid, do 


And the Grand Jurors aforesaid, upon their oath 
further present : 

That one John Homer Cummings and one Willett Marcus, each 
late of the District of Columbia aforesaid, on, to wii;, the fourth 
day of January 1935, and at the District of Columbia a fore- 
11 said, feloniously did attempt, by force and violence, and by 
sudden and stealthy seizure and snatching, anti. against re¬ 
sistance, and by putting in fear, feloniously to steal, take, and carry 
away, from and off the person, and from the immediate, actual pos¬ 
session of one Joseph li. Wushnak, then and there being, valuable 
money, goods, chattels, and property which were then |and there in 
the immediate, actual possession and upon the person of the said 
Joseph R. Wushnak, and did thereby attempt to perpetrate an offense 
punishable by imprisonment in the penitentiary, that is to say, the 
offense of robbery; and that in and while so attempting t|o perpetrate 
the said offense of robbery as aforesaid, the said John Ijomer Cum¬ 


mings and the said Willett Marcus, with force and arms. 


in and upon 


him, the said Joseph R. Wushnak, then and there being, feloniously, 
wilfully, and purposely did make an assault, that is to say, the said 
John Homer Cummings and the said Willett Marcus, in and while 
attempting to perpetrate the said offense of robbery as aforesaid, a 
certain firearm, of the kind commonly known as and called a pistol, 
then and there loaded and charged with gunpowder and with metal 
bullets, and in the hand of one of the defendants aforesaid, then 
and there had and held, the name of the defendant in whose hand 
the said pistol was had and held being to the Grand Juroj's aforesaid 
unknown, wherefore the same cannot be set forth herein, feloniously, 
wilfully, and purposely did discharge and shoot off, at. against, and 
upon him, the said Joseph R. Wushnak; and that they, the said 
John Homer Cummings and the said Willett Marcus, with one of 
the metal bullets aforesaid, by them out of the pistol aforesaid, then 
and there by force of the gunpowder aforesaid, discharged and shot 
off as aforesaid, then and there feloniously, wilfully, and purposely 
did strike, penetrate, and wound him. the said Joseph R.j “ 
in and upon the back of the body of him, the said 
12 Wushnak; and that they, the said John Homer 
and the said Willett Marcus, by such striking, pj 
and wounding of him, the said Joseph R. Wushnak, as 
did thereby then and there feloniously, wilfully and purbosely give 


29010—.3o- 


Wushnak, 
Joseph R. 
Cummings 
enet rating, 
aforesaid. 
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to him the said Joseph R. Wushnak in and upon the back of the body 
of him. the said Joseph R. Wushnak, one certain mortal wound, of 
which said mortal wound he. the said Joseph R. Wushnak. from the 
said fourth day of January 1935 until the eighth day of January 
1935 did languish, and languishing did live, on which said eighth 
day of January 1935 and at the District of Columbia aforesaid, the 
said Joseph R. Wushnak, of the said mortal wound, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 


say: 

That they, the said John Homer Cummings and the said Willett 
Marcus, him, the: said Joseph R. Wushnak. in the manner and by 
the means aforesaid, in and while attempting to perpetrate the said 
offense of robbery, as aforesaid, feloniously, wilfully, and purposely 
did kill and murder; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

Leslie C. Garnett, 

Attorney of the United State# in 
and for the District of Columbia. 


(Endorsed:) Criminal Xo. 55692. United States vs. John Homer 
Cummings, Willett Marcus. First-degree murder. A true bill: Ray¬ 
mond H. Kinnear, foreman. 


13 Supreme Court of the District of Columbia 

Thursday, February 7", A. D. 1935. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Proctor, presiding. 

* ***** * 

Come as well the Attorney of the United States, as the defendants 
in proi>er person, each in custody of the Superintendent of the 
Washington Asylum and Jail, the defendant Marcus by his attorney 
James J. Laughlin, Esquire: and thereupon each defendant being 
arraigned upon the indictment, pleads not guilty thereto, and for 
trial puts himself upon the country and the Attorney of the United 
States doth the like; whereupon each defendant is granted leave 
within Five (5) days to withdraw said plea and demur to, or move 
to quash the said indictment, or otherwise plead as he may be 
advised. 

Memorandum 


March 8, 1935 

Copy list of witnesses and jurors and certified copy of indictment, 
served each defendant personally. 


Wednesday, March 27" 


, A. D. 1935. 


The court resumes its session pursuant to adjournment, Mr. Justice 
Adkins, presiding. 

******* 


Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited in this case yesterday: and thereupon 

j w > * ** i jl 
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after hearing the argument of Counsel, and the charge of the Court, 
the said jury retire to consider of their verdict, and Returning into 
Court and being asked if they have agreed upon a verdict, 
14 upon their oath say that each of the said defendants John 
Homer Cummings and Willett Marcus is guilty of Murder 
in the First Degree; whereupon upon motion of the defendant Mar¬ 
cus by his attorney, the said jury are polled and each and every 
member thereof upon their oath say that the defendant Marcus is 
guilty of Murder in the First Degree; whereupon eaclli defendant is 
remanded to the Washington Asylum and Jail. 

Motion for a new trial 
Filed March 30, 1935 


* ***** * 

Now comes the defendant John Homer Cummings, by his attorney, 
Albert Lyman, and moves the court to grant him a new trial in the 
above entitled cause; the motion being based upon :he following 
grounds: 

1. That the verdict was contrary to the evidence and the weight 
of the evidence. 

2. That the verdict was contrary to the law. 

3. That the court erred in refusing to declare a mistrial upon the 
ground that the respective confessions of the defendants were used to 
implicate each and both of them, and that the instruction to the 
jury to consider them as applying to each alone, caipe too late. 

4. That the court erred in admitting the confessions, when the 
whole part thereof was not given to the jury. 

5. That the court failed to instruct the jury that |the evidence 
showed the shooting was not purposely done. 

0. That the court failed to instruct the jury they could return a 
verdict of manslaughter, or assault with a dangerous weapon. 
15 7. That the court erred in holding an attempted petty 

larceny constituted robbery. 

8. And for other errors appearing on the record. 

Albert Lyman, 

Attorney for defendant. 

Service of a copy of the above acknowledged this 30th day of 
March 1935. 

Leslie C. Garnett, 

U . S. Atty. 

sph 

Supreme Court of the District of Columbia 


Thursday, June 27", A. D. 1935. 
The Court resumes its session pursuant to adjournment, Mr. 
Justice Proctor, presiding. 

* Jfc sjc * * * * 

Come as well the Attorney of the United States, as each defend¬ 
ant in proper person, in custody of the Superintendent of the 
Washington Asylum and Jail, the defendant Cummings by his 
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attorney Albert Lyman. Esquire, and the defendant Marcus by his 
attorney John H. Wilson. Esquire: and thereupon the defendants’ 
motion for a new it rial heretofore argued and submitted, is by the 
Court overruled, to which action of the Court each defendant by 
his attorney prays an exception which is noted; whereupon it is 
demanded of each defendant what further he has to sav why the 
sentence of the law should not be pronounced against him. and he 
says nothing except as he has already said: and thereupon sentences 
are pronounced as follows: 

Sentence 


It is considered by the Court, and the sentence of the law is that 
you. Willett Marcus, for the offense of murder in the first degree 
whereof vou have been found guilty, be and you are hereby 

V %• %/ 

16 sentenced to the punishment of death by electrocution: and 
it is 

Ordered that you. Willett Marcus, be forthwith taken to the 

Washington Asylum and Jail, otherwise known as the District Jail. 

in the District of Columbia, from whence you came, and there be 

%/ 

kept in close confinement: and that on the third day of Decem¬ 
ber. A. I). 1935. you be taken to the place prepared for your execu¬ 
tion within the walls of the said Washington Asylum and Jail, and 
that tin*n and there, between the hours of ten o'clock ante meridian 
and two o'clock post meridian, you be electrocuted by the causing 
to pass through your body a current of electricity of sufficient inten- 
sity to cause your death, and that the application of such current 
shall be continued until you are dead, and may God have mercy 
on vour soul. 

It is further Ordered that a certified copy of this sentence shall 
be transmitted by the Clerk of the Supreme Court of the District 
of Columbia to the Superintendent of the aforesaid Washington 
Asylum and Jail not less than ten days prior to the time fixed in 
this sentence of the Court for the execution of the same. 

Signed this *27th day of June. A. D. 1935. 

Jesse C. Adkins. 

J list ice. 


Sentence 


It is considered bv the Court, and the sentence of the law is that 

p • 

you. John Homer Cummings, for the offense of murder in the first 
degree whereof you have been found guiltv. be and vou are hereby 
sentenced to the punishment of death by electrocution: and it is 
Ordered that you. John Homer Cummings, lie forthwith taken 
to the Washington Asylum and Jail, otherwise known as the District 
Jail, in the District of Columbia, from whence you came, and there 
be kept in close confinement: and that on the third day of Decem¬ 
ber. A. I). 1935. you be taken to the place prepared for your 
17 execution within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten o’clock 
ante meridian and two o'clock post meridian, you be electrocuted by 
the causing to pass through your body a current of electricity of suffi¬ 
cient intensity to cause your death, and that the application of such 
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current shall be continued until you are dead, and jmay God have 

mercv on vour soul. 

_ •• •- 

It is further Ordered that a certified copy of this sentence shall be 
transmitted by the Clerk of the Supreme Court of [the District of 
Columbia to the Superintendent of aforesaid Washington Asylum 
and Jail not less than ten days prior to the time fixed }n this sentence 
of the Court for the execution of the same. 

Signed this 27th day of June. A. D. 1935. 

Jesse C. j Adkins. 

J ustzce. 

Now comes the defendant herein by his attorney Jqhn H. Wilson, 
Esquire, and files a notice of appeal and an affidavit 1 in forma pau¬ 
peris in this case: whereupon it is ordered that the defendant Willett 
Marcus be and he hereby is authorized to prosecute! his appeal in 
this case without the prepayment of costs and thej Clerk of the 
Court is hereby authorized and directed to prepare]the record on 
appeal and to perform such other services as the duties of his office 
may require, without such prepayment of costs: whejreupon a copy 
of said notice of appeal, a copy of the docket entries, and a copy of 
said affidavit in forma pauperis are this day forwarded to the Clerk 
of the United States Court of Appeals of the District of Columbia. 

IS Supreme Court of the District of Columbia 

Monday. July 1, A. D. 1935. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Proctor, presiding. 

***** * * 

(Cox. •/..*) 

Now comes the defendant herein by his attorney Albert Lyman, 
Esquire, and files a notice of appeal and an affidavit in forma pau¬ 
peris in this case: whereupon it is ordered that the defendant, John 
Homer Cummings, be and he hereby is authorized to prosecute his 
appeal in this case without the prepayment of costs an(l the Clerk of 
the Court is hereby authorized and directed to prepare the record on 
appeal and to perform such other services as the duties of his office 
may require, without such prepayment of costs: whereupon a copy of 
said notice of appeal, a copy of the docket entries and a copy of 
said affidavit in forma pauperis are this day forwarded to the Clerk 
of the Court of Appeals of the District of Columbia. 

| 

Motion and affidavit for leave to 'proceed in forma j pauperis 

Filed July 1. 1935 

******* 

District of Columbia, as: 

John Homer Cummings, being first duly sworn on oath, according 
to law, deposes and says that he is the defendant in the ^bove-entitled 
case, and is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, now confined in the Washington Asy.um and Jail, 
awaiting execution on a sentence of death given him on June 27, 
1935, in the above case. 
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19 Because of his poverty, he is unable to pay the costs of 
this appeal, and is unable to prepay fees or costs or for the 
printing of the record in the appellate court, or to give security 
therefor, nor is he able to pay counsel for services rendered in the 
past or to be rendered in the future, and has no property or income 
of any sort whatsoever. He believes he is entitled to the redress he 
seeks in such appeal, and that he is filing this appeal from a con¬ 
viction of murder in the first decree. 

John Homer Cummings. 


Subscribed and sworn to before me 
[seal] ! 

Motion granted. July 1. 1935. 


this 1st day of July 1935. 
Richard H. Woodward. 

Notary Public , D. C . 

Joseph W. Cox. 

Justice. 


Memorandum 


July 2. 1935. Bill of Exceptions filed. 

Assign mrtJ of errors 
Filed Julv 20. 1935 

ft- 


* 


* 


* 


* 


1. The Court erred in permitting the Assistant United States 
Attorney to state |in his opening that the defendant. Cummings, 
obtained the pistol under circumstances constituting theft. 

2. The Court erred in permitting Glenwood Bailey to testify that 
he checked his hat iand coat containing the pistol and that when he 

started to leave, his coat was gone. In other words he testified 
20 to the offensel of larcenv committed bv one of the defendants on 
trial. 

3. The Court erred and thereby led counsel for Marcus into a 
position of disadvantage by stating to counsel at the bench sub- 
stantiallv as follows: u I do not know whether vou are entitled to an 
instruction or not , (with regard to the voluntary character of the 
confession being left to the jury). The Court stated it was for him 
to determine whether the confession was voluntary or not. and further 


stated that the confession of Cummings was not admissible against 
Marcus: and with regard to the right of counsel for Marcus to object, 
the Court inquired, “ Have you any concern in this ? *' After taking 
the above position at the bench, the Court thereafter admitted the con¬ 
fessions of both defendants in evidence against each other. When 

the confessions were read in evidence, such was the ruling of the 

_ 

Court. Thereafter in the final instruction, the Court again reversed 

V. 

itself bv stating to the jurv that the statements made bv the de- 
fendants were not admissible against each other. 

4. The Court permitted the prosecutor to read into the confessions 
words not uttered by the defendants. 

5. The prosecutor read to the jury an alleged statement made by 
Marcus to Cummings of their intention to take money from some 
person named George at a time and place other than the case on trial. 

6. The Court allowed the prosecutor to read to the jury a state¬ 
ment made by a certain janitor to Cummings, with regard to the 
defendant, Marcus, to the effect that Marcus needed some money and 

4 « 9 i 
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that Marcus had been there [referring to the alleged intention of 
Marcus and Cummings to take some money from a man named George 
at a time and place other than the case on trial]. 

21 7. The Court permitted the prosecuting attorney to indicate 

his own reactions in a sarcastic manner when the defendant, 
Marcus, was testifying and refused to rule on objections tending to 
stop the district attorney when the district attorney would state, u Oh. 
I see. etc.” 

8. The prosecuting attorney in his closing argument stated, “ The 
defense in this case is framed and I speak advisedly." 

9. The Court erred in denying the defendants* motidn to compel the 
Government to elect on what count it would go to the jury. 

10. The Court erred in refusing instruction No. 2 offered by the 
defendant, Marcus. 

11. The Court erred in refusing instruction No. 5 offered bv the 
defendant. Marcus. 

12. The Court erred in refusing Prayers No. 1 to 7, both inclusive, 
offered by the defendant, Cummings. 

13. The Court in its charge to the jury refused to deal with the 
evidence as it applied to the defendant, Marcus. 

John H. Wilson, 
Albert Lyman, 
Attorney* for Defendants. 

Designation of record 
Filed Julv 8.1935 


>n thereto. 


The clerk will please make up the record for the Coiirt of Appeals 
to consist of the following: 

1. The indict ment. 

2. The plea. 

3. Memo, copy of list of witnesses, jurors, and certified copy of 
indictment served personally on defendants on the 8th day of March, 

1935. 

22 4. Verdict. 

5. Motion for a new trial. 

(5. Order overruling motion for a new trial and exception thereto. 

7. Sentence. 

8. Appeal noted: memo, appeal in forma pauperis granted. 

9. Memo, cost bond on appeal, without surety. 

10. Defendants’ affidavit of poverty. 

11. Bill of exceptions submitted and signed. 

12. Bill of exceptions. 

13. Assignment of errors. 

14. This designation of record. 

John H. Wilson dnd 
Albert Lyman. 

Atfys. far Defendants , 

Willett Jarrett Marcus <f* John Homer Cummings. 
Received copy of designation of record. 

7-8-35. Joseph W. Cox, Justice. 

I. Goldstein, 

Asst. U. S. Attorney. 
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23 Supreme Court of the District of Columbia 

Tuesday. October 15", A. D. 1935. 
The Court resumes its session pursuant to adjournment, Mr. 
Justice O'Donoghue. presiding. 

* * * * * * * 

(Adkins. J.:) 

Now come the defendants herein bv their attorneys. Albert Lyman, 
Esquire, and John H. Wilson, Esquire, and pray the Court to sign, 
and make a part of the record their Bill of Exceptions taken dur¬ 
ing the trial of the case and submitted to the Court on the 20th day 
of Julv 1935. which is accordingly done. 

24 Supreme Court of the District of Columbia 


United States of America. 

District of C oht nfbui. 

I. Frank E. Cunningham. Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 17. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in tlie case of the United 
States vs. John Homer Cummings and Willett Marcus. Criminal 
No. 55692. as the same remains upon the files and of record in said 
Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court.; at the City of Washington, in said District, this 
Kith day of October 1935. 

[ seal | Frank E. Cunningham. 

Clerk. 

By C has. B. Coflin, 

Assistant Clerk. 


2 .> 


In the Supreme Court of the District of Columbia 
Holding a Criminal Term 


United 
Filed Oct. 


States Court of Ap]x*als for the District of Columbia. 
22. 1935. Henry W. Hodges, Clerk. 

« V 


Criminal No. 55692 

United States of America 

vs. 

Willett Jarrett Marcus. Jr., John Homer Cummings 

Bill of exceptions 


Be it rememl>ered. That at the trial of this case before Associate 


Justice Jesse C. Adkins and a jury, duly empanelled and sworn to 
try the issues herein, this trial began on Monday. March 25, 1935, 
and thereafter was proceeded with further. To maintain the issues 
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on its part joined, the United States and the defendants produced 
the following evidence and the following proceedings! were had: 

The defendants were indicted for first degree murder for the 
killing of one Joseph Wushnak. The indictment charged and the 
government contended that the defendants planned io rob Joseph 
Wushnak and while perpetrating this robbery, they Skilled Joseph 
Wushnak. The defendant, John Homer Cummings, contended that 
he was in the act on committing petty larceny by stealing meat from 
the truck when he was suddenly struck by Wushnak land drew his 
gun which went off accidentally. The defendant, Marcus, contended 
that he took no part whatsoever and withdrew as soon! as he learned 
of the intention of Cummings to steal. 

Both defendants were found guilty of murder in the first degree. 
Motion for a new trial was filed, argued, and overruled, and excep¬ 
tions duly noted. Thereupon the Court pronounced the sentence of 
death, whereupon this appeal was filed. 

During the trial the following proceedings and man|y others were 
had. 

26 The Assistant District Attorney, in his opening statement 
to the jury, after describing the circumstances surrounding 
the actual killing of the deceased, stated that a hat had been found 
at the scene of the crime and that in connection with tjhe identifica¬ 
tion of the hat by the police in an endeavor to ascertain the identity 
of the two men who participated in the crime, u It developed that 
the hat belonged to a man who lived in Chevv Chase 1 . That man 
was consulted, and it later developed that the man in Chevy Chase 
had lost his hat while attending, in the previous November, a party 
bv another man bv the name of DeGraff.” Whereupon the de- 
fendant objected and moved for the withdrawal of tho jury, which 
objection and motion were overruled and exception duly noted. 
Whereupon the Court instructed the Assistant District Attorney 
not to pursue that line further until the presentation of the evidence. 

Thereupon one James E. Frank was called as a witness on behalf 
of the United States and upon being sworn testified! as follows: 

That he was employed by the Auth Provision Company and 
worked with the deceased Joseph Wushnak; that on| the 4th of 
January 1935, at about 7 o’clock p. m., they arrived ijn the neigh¬ 
borhood of 10th and B Streets NE., in the District of Columbia; 
that he went to the store of Mr. Cohen which was located on one 
corner, received his order for meats and got the meats and went 
back to Mr. Cohen ? s store; that while in there he heard a noise 
which sounded like the backfire of an automobile: that shortly after 
that he went over to Mr. Katz s store on the other corner and that 
Wushnak, Mr. Katz, and several others were there and that he saw 
a hole through Wushnak’s clothes from which blood Was coming 
and that shortly thereafter Wushnak was removed to a hospital; 
that he then returned to the truck and found a hat Lying inside 
the truck. Witness thereupon identified the hat which Was marked 

Government Exhibit No. 4. ?? 

Thereupon one Max H. Katz was called as a witness on behalf of 
the United States and testified as follows: 

29016—35-3 
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That the deceased Joseph Wushnak came into his store about 7 
o’clock on the night of January 4, 1935, and received an order 
for some meat; that Wushnak left his store and returned in 
27 about 15 minutes; that while Wushnak was out of the store 
he heard a shot; that when Wushnak returned to the store 
witness saw that he had been shot and saw blood coming from the 
wound; that shortly thereafter police came to the store and took 
Wushnak to the hospital. 


Thereupon one John Sirola was called as a witness on behalf of 
the United States ami testified that he was a member of the Metro¬ 
politan Police Department and that shortly after 7 o'clock of the 
evening of January 4. 1935, he went to the store of Max Katz at 
10th and B Streets XE. and there, seeing Wushnak injured, removed 
him to the hospital. 


Thereupon one Gi.en wood Bailey was called as a witness on behaif 
of the United States and testified as follows: 

That during the month of November 1934, he attended a party at 
the home of a man by the name of DeGraff together with his wife 
and one Thomas Luckett: at that time Luckett was wearing witness’ 
overcoat: that he was wearing a hat and identified the hat as Govern- 
meat Exhibit No. 4 as being the hat he wore that night: witness 
identified an overcoat marked Government Exhibit No. 5 as being his 
overcoat and the one worn by Luckett on the night of the party; 
that at the conclusion of the party, the hat and overcoat were miss¬ 
ing: that he next saw the hat and overcoat at police headquarters 
sometime after that. 


Thereupon one Thomas Luckett was called on behalf of the 
United States and testified that during the month of November 1934. 
lie attended a party at DeGraff’s home with the witness Bailev and 
at that time was wearing an overcoat belonging to Bailev: that when 
lie went to the party, there was a pistol in the jxicket of the overcoat; 
witness thereupon identified a pistol marked Government Exhibit No. 
(> as being the pistol that was in the pocket of the overcoat: that after 
the party he could not find his overcoat. 

Thereupon the Court stated to the jury as follows: “ I will say for 
the jury now that the evidence given bv the last witness. Glenwood 
Bailey, and this witness, and further evidence in tracing this pistol is 
simply for the purpose of tracing the pistol to the possession of one 
of the defendants. ,If you think that the evidence tends to show that 
any offense was committed such as larceny, you will please 
28 disregard that. We are not concerned with any other olfense 
committed. We are onlv concerned with learning whether or 
not one or both of these defendants had the particular pistol with 
which the offense was committed. It inav be that the getting of the 
coat or the hat at that time was accidental. We have all had the 
experience of being at parties and finding that our coat or hat is 
gone, and that it does not occur to us that it was anything more than 
an accident. But if the evidence does, in your opinion, tend to indi¬ 
cate that any offense was committed at that time, you will please 
disregard that. It has nothing to do with it. We are only concerned 
with knowing whether or not the defendants had a pistol, this par¬ 
ticular pistol, at the time the offense which we are trying occurred.” 
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Thereupon one Robert A. Cummings was called as|a witness on 
behalf of the United States and testified that he was a brother of the 
defendant John Homer Cummings; that on the night <bf January 4, 
1935. the defendant Cummings came to his house and j 
the overcoat, Government Exhibit No. 5, and asked hii 
overcoat for him; that shortly after that the police cam 
•overcoat. 


eft with him 
a to keep the 
|e and got the 


Thereupon one Jeremiah F. Flaherty was called as|a witness on 
behalf of the United States and testified as follows: 

That he was a member of the Metropolitan Police Department and 
during the course of his investigation of this case recovered the hat, 
Government Exhibit No. 4. and the overcoat, Government Exhibit 
No. 5; that he arrested the defendant Cummings and that after 
telling various stories the defendant Cummings admitted that he had 
had the overcoat and had found a pistol in the overcoat which he 


gave to the defendant Marcus: that on January 11, he 

* / w 

defendant Marcus at his home and recovered the pistol 


arrested the 
in the home 


of Marcus. Witness thereupon identified the pistol, j Government 


Exhibit No. 6, as being the pistol that he recovered at 


the home of 


Marcus; that on January 11, the two defendants made statements at 
police headquarters; that the defendant Marcus was the first to make 
a statement, which statement was made in the presence of the 
defendant Cummings. 

29 Whereupon the jury was excused, and, in the absence of 
the jury, the following proceedings were had: 

Mr. Goldstein. In Marcus' statement there are some parts that I 
concede should not be stated to the jury. 

Mr. Wilson. See if we are together on that. 

Mr. Goldstein. Right after where it says 4i Statenient,” Your 
Honor- 

“ The first job we pulled was a lieer job near 1854 L Street NE. 
Then the next job was a colored fellow at 11th and P q tree t s NW." 
That very obviouslv has no relevancy. 

%/ 4 4 

The Court. So you do not offer that? 

Mr. Goldstein. There is no objection, I gather, to omi! 

Mr. Wilson. No. 

Mr. Goldstein. In fact, you are anxious for it? 

Mr. Wilson. I make objection to proof of any other o 
Mr. Goldstein. Now, on the next page- 

Mr. Wilson. By the things that vou care to throw out I do not 
thereby tacitly admit everything else. i 

Mr. Goldstein. Oh, no. * * * j 

Mr. Goldstein. Do you object to anything in the otheij statement? 
Mr. Lyman. I have objection to evidence as to the other offenses. 


tting parts? 


Fenses. 


* 


Mr. Lyman. That is right. I take this position. Your Honor. Is 
it not improper to admit part of the writing? Don't you have to 
admit the whole? 

Mr. Goldstein. Do vou want the whole admitted? 

Mr. Lyman. No. I 

Mr. Goldstein. You want to eat your cake and have ft too. 

Mr. Lyman. Yes: that is correct. 
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Mr. Lyman. My objection simply, sir, is that the whole paper is 
inadmissible because of the number of references to past offenses, and 
thereby it makes the whole of it bad. It is not divisible. 

30 Mr. Goldstein. I understand Mr. Wilson makes the same 
objection ? 

Mr. Wilson. There is no difference between his objection to that 
confession and my objection to this one. 

Mr. Goldstein. But the record shows that vou do not go wdth 
him on the same objection to the same matter. \Ve have got to have 
this record straight. 

Mr. Wilson. 1 am saying nothing on his offer. 

Mr. Goldstein. I want the record to show you are saying nothing. 

******* 

The Court. Do you object to the statement if those portions are 
eliminated which refer to other offenses? 

Mr. Wilson. I do not object to their admissibility, but I do not 
concede them as true. 

Whereupon, in the presence of the jury, witness Flaherty testified 
further as follows: 

That Government Exhibit Xo. 8 was the statement made by 
Marcus on Januarv 11: witness also identified Exhibit Xo. 7 as being 
the statement of the defendant Cummings. Thereupon the Govern¬ 
ment offered and there was received in evidence Government Ex¬ 
hibits Xos. 7 and 8. 

Whereupon Assistant District Attorney read to the jury Govern¬ 
ment Exhibit Xo. 8 as follows: 

1 Office of the Homicide Squad, 

Met. Police Department, 

1 V a*hington, IK Friday, January 11, 1035 — 12: J+o Noon. 

Statement of Willett Marcus, colored, '21 years, 1*226 Minnesota 
Ave. XE., relative to the death of Joseph Wushnak, white, 42 years, 
late of 2830 Bladenshurg Road XE., 12:05 p. m.. January 8, 1935, 
who died at Casualty Hospital as the results of gunshot wound re¬ 
ceived from gun held in the hand of John Honiiner Cummings, col¬ 
ored, 27 years, 1314 11th St. XW.. while attempting to hold up and 
rob Joseph Wushnak—above described—Cummings being assisted 
in this attempted holdup and robbery by one Willett Marcus de¬ 
scribed above, about 7:00 p. m.. January 4. 1935, while Wush- 

31 nak was in his truck in front of 1000 B St. XE. 

Statement to Willett Marcus bv Det. Sgt. C. X. Strange, of 
the Homicide Squad: 

Marcus, you are held along with John Hommer Cummings, 
colored, 27 years, on account of the death of Joseph Wushnak, 
white, 42 years, late of 2830 Bladenshurg Road XE.. who came to his 
death at Casualty Hospital at 12:05 p. m., January S. 1935. as the 
result of gunshot wound received from gun held in the hand of 
John Hommer Cummings—above described—about 7:10 p. m.. Jan¬ 
uarv 4. 1935. while Wushnak was in his truck unloading meat in 
front of premises 1000 B St. XE.. and while you and Cummings 
were attempting to hold up and rob Joseph Wushnak. You have 
made a verbal statement as to the part you played in this attempted 
holdup and robbery and shooting of Joseph Wushnak. I am now 
going to ask vou to make a statement that can be taken down on the 
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typewriter but before doing so I care to advise you that you do not 
have to make a statement if you do not care to and id the event one 
is made the same will be used in court either for or against you at 
your trial, should it become necessary. I also care to ^avise you that 
this statement must be made bv you voluntarily without any prom¬ 
ises, threats, or force being made or used by us to obtain this state¬ 
ment. After hearing what I have told you, do you care to make a 
statement ? 

Answer bv Willett Marcus: “ Yes, sir.” 

By Det. Sgt. C. N. Strange, of the Homicide Squad: 

Then talk slowly and clearly and after you have made your state¬ 
ment and answered the questions that I will ask you, jl care to have 
you read same over and if there are any changes you wjished made in 
same just make them known and those changes will be made accord¬ 
ing to your wishes. 

Statement: “I have been knowing John Cummings for about a 
month.” 

The Court. Mr. Goldstein, this is offered against botjh defendants, 
is it? 

Mr. Goldstein. Yes, sir. 

32 The Court. I will now tell the jury that this statement is 
being received in evidence as against both defendants because 
it was made by one of them in the presence of the other. 

Mr. Wilson. Your Honor, I object to the offer of the statement as 
against both defendants, because at the time of the making of these 
statements these men were in custody. They were not advised to 
contradict as to the one or the other while they were talking. They 
were surrounded by officers and the circumstances were not such as 
to call for the receipt of a denial. I object to the statement of one 
being admitted against the other. 

The Court. These are facts which the jury may take into consid¬ 
eration in determining the weight they are going to give to the state¬ 
ment of Marcus so far as he undertakes to implicate the |>ther defend¬ 
ant, Cummings. But it is still admissible in evidence if made in his 
hearing. 

Mr. Wilson. Your Honor will give me an exception to that ruling, 
will you ? 

The Court. Yes. 

Mr. Goldstein. I continue reading from the statement of Willett 
Marcus: 

“ Statement: 

“ I have been knowing John Cummings for about a month. * * * 
The next thing I was down at 709 H St. NW. w’orkini and I took 
sick there the Saturday before New Year 1935. John Cummings 
came over to my house at 607 A St. SE., to see me and jthen the fol¬ 
lowing Friday John Cummings came back to see me in the morning 
and then he came back that evening. He asked me if I would go 
over to northeast Washington with him and I told him ji would and 
before we left the house John Cummings asked me if I had his 
automatic pistol and I told him I did have it. He had previously 
left this automatic with me at my house. We leaves the house and 
when we gets down by Casualty Hospital, two white fellows were 
following us and we gets near 10th Street NE., and John Cummings 
says to me, “There is the man now, give me the pistol”, and 
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33 John asked me if the pistol was loaded, and I told him it was 
like he gave it to me. Then I heard John Cummings clicking 

the gun a couple of times. Then the man to whom John was re¬ 
ferring to got out of a tall red meat truck and was in the store and 
we stood there and then walked across the street and John Cummings 
disappeared somewhere and I didn't see him for about two or three 
minutes. When the man came out of the store I saw John Cummings 
following this man across the street. Then this man got in the truck 
at the front part of it. Johnny walks behind this man and gets in 
the truck behind the man. I ran over to the back of the truck and 
I heard this man say to John Cummings, 4 You G D Blak S O A B ’, 
and then I heard a shot and then I ran down 10th Street and turned 
west on C street, that is left on C Street, and then we got a cab near 
Casualty Hospital and I told the cab driver to carry us to 6th and 
A Streets SE., and I got out there at 6th and A Streets SE., and 
while I was running something was burning me in the chest and 
while I was running along I told John Cummings that I thought 
he had shot me and then he asked me if I could make it and I told 
him yes. This burning in my chest happened while I was running 
from the truck to the taxicab. I got out of the cab at 6th and A 
Streets SE. and Lstarted home and went in the house where I live 
at 607 A Street SE. That is the house where I was rooming at that 
time and now I am living at 1226 Minnesota Ave. XE. 

u This burning kept burning me up in my chest and I goes upstairs 
and pulls mv sweater off and my shirt and I didn't see where I had 
been shot. 1 gets in the bed. This girl Marian Spatts comes in and 
rubs my chest with Vick’s salve because I had been sick. I didn’t 
see John Cummings anv more for about three or four davs and then 
he came in and there was a paper already at the house and I had it 
and I read an article in the paper about this hold-up that Jimmy and 
I had pulled and the article stated that the hold-up men had taken 
about £100.00 or something like that. It didn't sav anything about 
the man being dead at that time. I asked Johnny who got the 
$100.00 and John said that he didn't get it. I stayed in the 

34 bed on account of my cold. Two or three days after that I 
went back to work on H Street XW.. and the man had hired 

someone else. After he told me he didn't need me any more I goes 
on back home. I istayed around there and I didn't have sufficient 
funds to get something to eat with. After I lost my job and couldn't 
pay my room rent. I left this A street address and went to live with 
my father at 1226 Minnesota Ave. XE.. and this was on a Wednesday. 
January 9* 1935. I remained at this address until this morning. 
January 11. 1935. when the officers came and got me. That is all. 
only after I was arrested I was questioned about an automatic pistol 
and then I carried the officer to the kitchen at 1226 Minnesota Ave. 
XE., where I got this automatic pistol from the second drawer of an 
old bureau and turned it over to the officer. That is all of it.” 

Questioned by Det. Sgts. C. X. Strange and J. F. Flaherty of the 
Homicide Squad: 

Q. You state that you have known John Cummings for about a 
month; how did you get acquainted with him? 

A. I met him through a fellow by the name of George Trice, who 
works at a gas station at 8th and H Streets XW. 

Q. How come you to get acquainted with John Cummings? 
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A. I was talking with George Trice one day when I was setting 
gas. * * * 

And one day a little later on John Cummings was down at the 
gas station and it was then that I met John Cunimings through 
George Trice. * * * 

Q. Who did the gun belong to? 

A. As far as I knew, it belonged to John Cummings. 

Q. Did John tell you where he got the gun? 

A. No, sir. 


Q. Would you know that gun if you was to see it again? 

A. Yes, sir. 

Q. I am now showing you a .32-caliber Savage automatic pistol 
No. 193132, and ask you if this is the gun you turned over to John 
Cummings near 10th and B Streets XE., Iasi: Friday night 
35 January 4, 1935? 

A. \ es, sir: that is the gun. 

Q. When did John Cumings leave this gun with you previous to 
the hold-up and shooting at 10th and B Streets XE., January 4, 1935? 

A. I kept it until he asked me for it January 4, 19^5, while going 
down B Street XE. 


Q. Who suggested holding up and robbing the meatman at 10th 
and B Streets XE. ? 

A. John Cummings and I agreed to it. 

Q. Dili you say anything to Mr. Wushnak, the meatman? 

A. Xo, sir. 

Q . Did vou hear John Cunimings sav anything to him? 

A. Xo, sir. 

Q. After the meatman got in the truck, where was [you and where 
was John? 

A. John Cummings got in the truck behind him and I was about 
getting to the rear of the truck when 1 heard the meatman cuss John 
and I lieard the shot. 

Q. How many shots did you hear fired? 

A. One. 

Q. Did you see what happened to the meatman? 

A. XT), sir. 

Q. Did you hear the meatman say anything after the shot was 
fired ? 

A. Xo, sir; I heard the shot and then I ran. 

Q. What conversation took place between you and John Cummings 
after the shot and after vou and John Cummings left the truck? 

A. I asked John Cummings if he shot that meatrpan and John 
Cunimings said he believed lie did but he didn’t know for sure. 

Q. Did you ask John Cummings why he shot the meatman? 

A. Xo, sir. 

Q. How was you dressed on Friday night, January 4 l 1935? 

A. Just as I am dressed now. 

36 Q. How was John Cummings dressed Friday night, Janu¬ 
ary 4. 1935 ? 

A. He had on a long dark overcoat and a light tan hat and a pair 
of corduroy trousers. 

Q. I am"now showing you this long dark overcoat ixnd this light 
tan hat and ask you if this is the coat and the hat that John Cum¬ 
mings had on the night of January 4, 1935? 
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A. Yes, sir; that is the coat and the hat I am quite sure. 

Q. Did John Cummings ever tell you where he got this pistol, coat, 
and hat? 

A. No, sir. 

Q. Do you know anyone living at 1130 6th St. NW.? 

A. No, sir. 

Q. Were you ever at that address with anyone? 

A. No, sir. 

Q. You stated that you gave this gun to John Cummings on B 
Street NE. just before this attempted hold-up and robbery and 
shooting: when was it that you next came into possession of this gun? 

A. After the shooting at 10th and B Streets NE., John and I got 
in a taxicab and John gave me the gun while we were in the taxicab 
on the wav home. 

mJ 

Q. Do vou know if there was any monev taken from the meatman 
in this attempted hold-up and robbery? 

A. No. sir; I don’t know. 

Q. When you moved from the A Street address to the Minnesota 
Ave. address, did you take this pistol with you? 

A. Yes, sir. 

Q. Is this .32-Caliber Savage Automatic pistol # 193132 the same 
gun you turned oyer to the officers after your arrest? 

A. Yes, sir. 

Q. Did anyone else take part in this hold-up and robbery of the 
meatman outside of you and John Cummings January 4, 1935? 

A. No. sir. 

37 Q. Just where was this meat truck parked: i. e., at the 
time the meatman was shot? 

A. On 10th Stryet NE., at B Street facing south. 

Q. When did you learn of the death of the meatman who had 
been shot at 10th and B Streets NE.? 

A. After my aryest the officers notified me that the meatman was 
dead. 

Q. Is there anything further you care to add to this statement 
that you have not already mentioned? 

A. No, sir; * * *. 

Q. You have made this statement in the presence of John Cum¬ 
mings. Det. Sgt. J. F. Flaherty, and I of your own free will and 
without any promises, threats, or force being made or used by us 
to obtain this statement; is that correct? 

A. Yes, sir; that is correct. 

Q. Can you read and write? 

A. Yes, sir. 

Whereupon, there was read to the jury, Government Exhibit No. 7, 
the statement of John Homer Cummings, as follows: 

j Office of the Homicide Squad, 

Met. Police Department, 

Washington. D. C., Friday , January 11,1935 — 3:00 p. m. 

Statement of John Homer Cummings, colored, 27 years, 1314 
11th St. NW., relative to the death of Joseph R. Wushnak, white, 
42 years, late of 2830 Bladensburg Road NE., who died at Casu¬ 
alty Hospital, 12:05 P. M., January 8, 1935, as the results of 
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gunshot wound received from gun held in the hand unhands of vou 
(John Homer Cummings) above described, while attempting to 
hold-up and rob. at the point of a pistol. Joseph R. Wuslmak. above 
described, about 7:10 P. M., Fridav night, January 1935, while 
in Meat Truck parked at the northwest corner of 10th and B Streets 
XE.. you being assisted in this attempted hold-up and rob- 

38 berv b\ one Wilfett Marcus, colored. 21 years. 12|2(j Minnesota 
Avenue XL. 

Statement to John Homer Cummings bv Det. Sgt. Ji F. Flaherty, 

^7 • ST' K/ ' 

of the Homicide Squad : 

Cummings, you are held, along with Willett Marcujs, colored, 21 
years, on account of the death of Joseph R. Wuslmak. white, 42 
years, late of 2830 Bladensburg Road XE.. who came to his death 
at Casualty Hospital at 12:05 P. M.. January 8. 1935,1 as the result 
of gunshot wound received from gun held in your ham(s about 7:10 
P. M.. Friday night. January 4. 1935. while Mr. Wuslmak was in his 
meat truck, which was parked at the northwest corner! of 10th B 
Streets XE.. unloading meat—and while you and Willett Marcus 
were attempting to hold-up and rob, at the point of ia pistol. Mr. 
Wuslmak. You have made verbal statement to the effect that you 
are the one who held the gun in this attempted hold-up and robbery 
when the gun was fired. I am now going to ask vou to make a 
statement that can be taken down on the typewriter: but before do¬ 
ing so I care to advise vou that vou do not have to tliake a state 
ment if you do not care to. and in the event one is m 
will be used in court either for or against vou at vour 
it be necessary. I also care to advise you that this statement must 
be made voluntarily bv vou without any promises, threats, or force 
being used bv us to obtain this statement. After hearing what I 
have told vou. do vou care to make a statement ( 

V v 

Answer by John Hommer Cummings: Yes, sir; I will tell you 
about it. 

By Det. Sgt. J. F. Flaherty, of the Homicide Squad: Then talk 
slowly and clearly so that it can be taken down on tin; typewriter, 
and after you have given your statement and answered my questions 
and the questions of Det. Sgt. C. X. Strange, I care to lnve you read 
same over, and if there are any changes you desired made, just make 
them known, and those changes will be made according to your 
wishes. 

Statement: 

“About a month ago, I met Willett Marcus, colored, at a Gas 
Station at 8th and H Streets XW. I met him through Trice, who 
works at that gas station. Trice had talked with me even 

39 before I had met Willett Marcus * * *. Finally, I met 

Willett Marcus at the Gas Station at 8th and H Streets NW., 


ide the same 
trial, should 


and Marcus told me that he had been out to my house 


me, and I told him that I didn't think he had. Trice fold me that 
Marcus was the fellow he was telling me about. After 
and Marcus talked it over as to how we could makti 
money. During our conversation I told Marcus that I 


looking for 


we met. me 
some easv 

%j 

had a gun. 


* * * Later on I went over to Willett’s house at G07 A St. SE., 

and we talked over a job. Willett told me that he needed $22.00. 
Then he told me about the meatman after I had told him about the 
meatman first. This talk about the meatman went on with me and 


2901G—33 


4 
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Willett Friday morning. January 4. 1935. and Willett Marcus tole 
me to be back about 0:00 o'clock P. M.. January 4. 1935. and we 
would get him or get something. I came to Willett s house at 607 

A Street SE.. about 0:00 P. M.. Januarv 4. 1935. and Willett was 

• ■» 

there. We kille<i a little time around there and about 6:30 P. M. 
we left the house there and Willett had the gun when we left the 
house. We walked around two or three blocks, heading for 10th 
and B Streets NE., and some white guy kept following us around, 
and finally he stopped up by Casualty Hospital, and he didn't follow 
us any more. Willett and I were going up B Street, between 9th 
and 10th Streets NE.. and we noticed this meatman's truck parked 
at the northwest corner of 10th and B Streets NE. Willett asked 
me if I was going to stick him up or if he was going to stick him up. 
and I told Marcusjif he didn't want to. to give me the gun. Willett 
then gives me the gun and I asked him if it was loaded and lie said 
he reckoned it was and I snapped the slide back one time and I 
threw the shell up in a barrel of the gun. Then Willett Marcus and 
I went up to the |corner of 10th and B Streets NE., and then we 
talked it over as to how we were going to get him. We decided that 
we were going to get the meatman when he came to the truck and 
while waiting for him to come to the truck we saw another little 
white fellow come from a store on another corner and get in the truck 
and get some meat and go back to another store across the street. I 
kept up B Street, towards lltli St. NE., and Willett turned 
4<> at l()th Si. NE. I stopped up there waiting for the man to 
come out and Willett came up to B Street between 10th and 
11th Streets NE., where I was at. Willett told me there were two 
of them on the truck and I told him I saw the other fellow. Then 
the both of us decided to get the meatman just as soon as he went 
back to the truck and while we were standing there the meatman 
came out of the stpre and went over and got in his truck and I went 
right behind him and the meatman was in the truck with his back 
to me. Well. I told him to stand where he is; at that time I had 
the gun in mv hand. It was a narrow truck and he could hardlv turn 
around, and he commenced backing up. and I backed up. and when 
lie turned around he hit me with his fist on the side of the head and 
he knocked my hat off of my head, and at that time the gun which I 
had in my hand went otf and just as it did the meatman called me 
a black son-of-«-b| and I jumped out of tin* truck then and just 
as I got to the back of the truck, Willett, he was standing right 
at the back of it. Then Willett Marcus and I started running 
back up 10th Street NE., and turned left at C Street NE.. and 
while we were running Willett asked me if I shot the meatman and 
I told him I didn ? jt know and Willett told me that I shot him. I 
asked Willett if he was hurt bad and if he could make it. He told 
me he could and we kept running and near the Casualty Hospital 
we caught a taxicab and I told the driver to go to 607 A Street SE.. 
and then Willett told the cab driver to let him otf at 6th and A 
Streets SE. After the shooting and while we were in the cab on 
the way up to 6th and A Streets SE.. I gave Willett Marcus the gun 
to keep for me and Willett got oil' at 6th and A Streets SE.. and I 
staved in the cab and told the driver to carrv me to 62 P St. NW. I 
got out of the cab there and went into No. 60 P St. NW.. which is 
mv brother's house, and I told the cab driver to wait, that I would 
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GOT 


be right out. I went in the house and didn’t have any hat on and 
toid my brother. Robert Cummings, that I was going to leave my 
overcoat there. I goes on out the back way and 'went up to 0 
Street, and went up to 1418 New Jersey Ave. NWL. to an apart¬ 
ment where Walter King lives. I left there about a half an 

41 hour later and then went to 1314 11th St. XW., to the janitors 
quarters. I left the taxicab standing out in front of 00 P St. 
The following Saturdav I goes to Willett Marcus’ house at 

V St. SE., and Willett told me that I shot him aijul I asked him 
if it was bad. and he told me that he went to the doctor and had the 
bullet taken out and then we talked a little while and [then i left his 
house and Willett was supposed to come up to 1314 jl 1th St. XW.. 
Janitor’s quarters, that night at 0:00 o'clock to see me. because he 
told me he needed some money. I did not see Willett that night, 
but the next day the janitor told me Willett had been there. I did 
not see him any more after that until after I was arrested. That is 
about all of it.” I 

Questioned by Det. Sgts. J. F. Flaherty and C. 2jT. Strange of 
the Homicide Squad: 

Q. How long have you been in Washington. D. C.? 

A. About ten months. 

Q. Where did you come here from? 

A. Greensboro. North Carolina. 

Q. How did you know the meat truck would be in the vicinity of 
lOtli I> Streets XE.. around that time—January -ij, 1935? 

A. Willett and I had seen it there before around that same time. 

Q. How did you know the difference between the helper and the 
boss of the truck? j 

A. The boss of the truck is a big stout fellow anil the helper 
looks like a kid. 

Q. What were your intentions when you told the 
stand where he was when you had the gun on him? 

A. To rob him of his monev. 

%/ 

Q. Did vou get his monev? 

A. Xo. sir. 

Q. How many shots did you fire? 

A. One. 

Q. I now show you a .32 caliber blue-steel aut 

42 age pistol Xo. 193*132 and ask you if this is the 
you fired while attempting to rob the white meatnian who was 

in his meat truck which was parked on the northwest corner of 10th 
& B Streets XE. on the evening of Januarv 4, 1935? 

A. \es. sir; that’s the gun. 

Q. How long have you had this pistol? 

A. About two months. 

Q. How did you come in possession of this pistol? 

A. I stole it. I was at a dance at 1130 6th St. XW.. and I 
stole an overcoat and a hat and later discovered this plistol in the 
pocket of the overcoat. 

Q. I am now showing you this dark blue overcoat and ask you 
if this is the overcoat you found the piston in * 

A. Yes, sir: that is the same coat. 

Q. I am now showing you a light tan hat with a dark tan band 
on same and ask vou if this is the hat * * *? 


meatman to 


omatic Sav- 
same pistol 


* 
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A. Yes. sir: that is the hat. 

Q. Is this the overcoat and the hat vou were wearing at the time 
of tin* attempted hold-up and robbery and shooting of the meatman 
in the meat truck which was parked on the northwest corner of 
10th and B Streets XE.. on the ni<rht of January 4. 1935' 

A. Yes. sir. 

Q. Did you leave this liirht tan hat at the scene of the shooting 
at 10th & B Streets XE.. January 4. 1935' 

A. Yes. sir: I guess so. I lost the hat and I didn't have it when 
I left the truck. 

Q. Did anyone else take part in this attempted hold-up and rob- 
berv and shooting besides vou and Willett Marcus' 


A. Xo. sir. 

Q. At a later date did vou hear Willett Marcus admit that vou 
did not shoot him at all' 

A. Yes. sir: he admitted it this afternoon in this office. 

43 Q. When did you first learn that you had shot the meat¬ 

man ( 

A. Out of the paper the next night. Saturday night. 

Q. When did you learn that the meatman was dead? 

A. Tuesday night. January 8. 1935. 

• ^ % 

Q. Is there anything further vou care to tell me about this case 
that you have not already mentioned? 

A. I've told you about all of it. 

Q. Have you bought any ammunition for this pistol since it came 
into your possession ( 

A. Xo. sir. 


Q. Was it loaded when it came into your possession' 

A. Yes. sir. 

Q. Do you know how many cartridges there were in the clip? 
A. No. sir. 


Q. You have made this statement in the presence of Willett Mar¬ 
cus. Det. Sgt. C. X. Strange, and I of vour own free will and with- 
out any promises, threats, or force being made or used by us to 
obtain this statement, is that correct? 

A. Yes. sir. 

Q. Can you read and write? 

A. Yes, sir. 


Thereupon the Government offered and there was received in evi¬ 
dence Government Exhibits 4. 5. and 6. Thereupon the Government 
rested. Government Exhibits 7 and S are as follows: 

Office of the Homicide Squad. 

Met. Police Department, 

Washington, 1). C.. Friday, January IF 1936 — 3:00 P. M. 

Statement of John Hommer Cummings, colored. 27 years, 1314 
11th St. XW.. relative to the death of Joseph R. Wushnak, white, 
42 years, late of 2830 Bladensburg Road XE.. who died at Casualty 
Hospital. 12:05 P. M.. January S. 1935. as the results of gunshot 
wound received from gun held in the hand or hands of you (John 
Hommer Cummings) above described, while attempting to 
44 hold up and rob. at the point of a pistol, Joseph R. Wushnak, 
above described, about 7:10 P. M. Friday night. January 4, 
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1935, while in Meat Truck parked at the northwest corner of 10th and 
B Streets NE., von being assisted in this attempted i hold-up and 
robbery by one Willett Marcus, colored, 21 vears, 12Ste Minnesota 
Ave. NE. 

Statement to John Hommer Cummings by Det. Sgt. J. F. Flaherty 
of the Homicide Squad: 

Cummings, you are held, along with Willett Marcus, colored, 21 
years, on account of the death of Joseph R. Wushnak, white, 42 
years, late of 2830 Bladensburg Road NE., who came to his death 
at Casualty Hospital at 12:05 P. M., January 8, 1935, as the result 
of gunshot wound received from gun held in your hand or hands 
about 7:10 P. M. Friday night, January 4, 1935, while Mr. Wush- 
nak was in his meat truck which was parked at the northwest corner 
of 10th and B Streets NE., unloading meat—and while ^ou and Wil¬ 
lett Marcus were attempting to hold up and rob, at ttye point of a 
pistol. Mr. Wushnak. You have made verbal statement to the ef¬ 
fect that you are the one who held the gun in this attempted hold¬ 
up and £ "*bberv when the gun was fired. I am now goipg to ask you 
to make a statement that can be taken down on the typewriter, but 
before doing so I care to advise you that you do not have to make 
a statement if you do not care to and in the event one is made the 
same will be used in court either for or against you at your trial, 
should it be necessarv. I also care to advise vou that this state- 
ment must be made voluntarily bv you without any promises, threats, 
or force being made or used by us to obtain this statejnent. After 
hearing what I have told you do you care to make a statement? 

Answer by John Hommer Cummings: Yes, sir, I will tell you 
about it. 

By Det. Sgt. J. F. Flaherty, of the Homicide Squad: Then talk 
slowly and clearly so that it can be taken down on the typewriter 
and after you have given your statement and answered my questions 
and the questions of Dot. Sgt. C. N. Strange, I care to have you read 
same over and if there are any changes you desired ma^le just make 
them known and those changes will be made according to your 
wishes. 

45 Statement: 

44 About a month ago I met Willett Marcus, colored, at a 
gas station at 8th and H Streets NW. I met him through Trice, 
who works at that Gas Station. Trice had talked with me even be¬ 
fore I had met Willett Marcus and Trice told me that Marcus knew 
a bov who had about $50.00 and who worked in a drug store and 
Trice told me that Willett Marcus wanted Trice to go with him and 
get this money from that boy. Trice told me that he told Marcus 
that he wouldn’t go but that he had a brother [meaning me] who 
would go with him. Finally I met Willett Marcus at the Gas Sta¬ 
tion at 8th and H Streets KW., and Marcus told me that he had 
been out to my house looking for me and I told him ihat I didn’t 
think he had. Trice told me that Marcus was the fellow he was 
telling me about. After we met me and Marcus talked it over as to 
how we could make some easy money. During our conversation, I 
told Marcus that I had a gun. Our first job was a beer place located 
on Bladensburg Road NE., near L Street NE., and Willett Marcus 
ordered a case of beer over the phone to be sent to 1854 L St. NE., 
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and Marcus told the beer man to send change for $20.00. When the 
beer man arrived in a beer truck and parked in an alley close to 
1854 L St. XE.. me and Marcus both went to the truck and I had 
the gun and held the beer man up and took his money and we didn’t 
take the beer. It was $17.00 that I got. I took $9.00 and Marcus got 
$8.00 from this job. This job we pulled during the month of Decem¬ 
ber 1934. but I don’t know the day. The next job I pulled was by 
myself. That was at the Colliflower Coal Company at 5th and G 
Streets SE.. where I held up the man in the office and got $30.00. 
The next hold-up I went on was with Willett Marcus and Willett 
called up a liquor store at lltli and () Streets XW.. and ordered 
some whiskey and told the man to send change for $5.00 and to 
deliver it to an apartment on 10th Street between O and P Streets 
XW. 

u Willett had the gun this time and when the man arrived Willett 
approached him and got $3.00 and two pints of gin and Willett 
didn’t give me any money but he gave me a pint of gin. 
4(i Later on I went over to Willett's house at 607 A St. SE.. and 
we talked over another job. Willett told me that he needed 
$22.00. Then he told me about the meatman after I had told him 
about the meatman first. This talk about the meatman went on 
with me and Willett Friday morning. January 4. 1935, and Willett 
Marcus told me to be back about 6:00 o'clock p. m. January 4. 1935. 
and we would get him or get something. I came back to Willett's 
house* at 607 A St. SE.. about 6:00 p. m. January 4. 1935. and 
Willett was there.) We killed a little time around there and about 
6:30 ]). m. we left the house there and Willett had the gun when we 
left the house. We walked around two or three blocks heading for 
10th and B Streets XE., and some white guy kept on following us 
around and finally he stopped up by Casualty Hospital and he didn't 
follow us any more. Willett and I were going up B Street, between 
9th and 10th Streets XE.. and we noticed this meatman's truck 
parked at the northwest corner of 10th and B Streets XE. Willett 
asked me if I was going to stick him up or if he was going to stick 
him up and I told Marcus if he didn’t want to to give me the gun. 
Willett then gives me the gun and I asked him if it was loaded and 
he said he reckoned it was and I snapped the slide back one time 
and I threw the shell up in a barrel of the gun. Then Willett 
Ma reus and I went up to the corner of 10th and B Streets XE.. and 
then we talked it over as to how we were going to get him. We 
decided that we were going to get the meatman when he came to the 
truck and while waiting for him to come to the truck we saw 
another little white fellow come from a store on another corner and 
get in the truck and get some meat and go back to another store 
across the street. I kept up B Street, towards 11th St. XE., and 
Willett turned at 10th Street XE. I stopped up there waiting for 
the man to come out and Willett came up to B Street between 10th 
and 11th Streets XE. where I was at. Willett told me there were 
two of them on the truck and I told him I saw the other fellow: 
Then the both of us decided to get the meatman just as soon as he 
went back to the truck and while we were standing there the 
meatman came out of the store and went over and got in his 
47 truck and I went right behind him and the meatman was in. 
the truck with his back to me. 
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44 Well, I told him to stand where he is and that time I had the 
gun in my hand. It was a narrow truck and he could hardly turn 
around and he commenced backing up and I backed up and when 
he turned around he hit me with his fist on the side of the head and 
he knocked mv hat off of mv head and at that time the gun which I 
had in my hand went off and just as it- did the meatman called me 
a black son-of-a-b and I jumped on out of the truck then and 
just as I got to the back of the truck. Willett, he was Standing right 
at the back of it. Then Willett Marcus and I started running back 
up 10th Street XK., and turned left at C Street XE. and while we 
were running Willett asked me if I shot the meatman and I told him 
I didn't know and Willett told me that I shot him. I asked Willett 
if he was hurt bad and if he could make it. He told me he could 
and we kept running and near the Casualty Hospital we caught 
a taxicab and I told the driver to go to GOT A St. SE., and then 
Willett told the cab driver to let him off at 6th and A Streets SE. 
After the shooting and while we were in the cab on |he way up to 
Gth and A Streets SE.. I gave Willett Marcus the gijn to keep for 
me and Willett got off at Gth and A Streets SE.. arid I stayed in 
the cab and told the cab driver to carry me to G2 P St. NW. I got 
out of the cab there and went into Xo. GO P St. XWj, which is my 
brother's house and I told the cab driver to wait that I would be 
right out. I went in the house and didn't have any hat on and told 
mv brother Robert. Cummings that I was going to leave mv over- 
coat there. I goes on out the back way, went up O Street, and went 
up to 1418 New’ Jersey Avenue XW. to an apartment there where 
Walter King lives. I left there about a half an hour later and then 
went to 1314 11th St. XW. to the janitor’s quarters. I left the taxi¬ 
cab standing out in front of 60 P St. XW. The following Saturday 
I goes to Willett Marcus' house at GOT A St. SE. and Willett told 
me that I shot him and I asked him if it was bad and he told me 
that he went to the doctor and had the bullet taken out and then 
v’e talked a little while and then I left his house and Willett 
48 was supposed to come up to 1314 11th St. XW., janitor’s quar¬ 
ters, that night at 6:00 o'clock to see me because he told me 
he needed some monev. I did not see Willett that night but the 
next day the janitor told me that Willett had been there. I did not 
see him any more after that until after I was arrested. That is 
about all of it.” 

Question by Det. Sgts. J. F. Flaherty and C. X. Strange of the 
Homicide Squad: 

Q. How long have you been in Washington. D. C. ? 

A. About ten months. 

Q. Where did you come here from? 

A. Greensboro. North Carolina. 

Q. How’ did you know the meat truck would be in the vicinity of 
Tenth and B streets NE., around that time—January 4^ 1935? 

A. Willett and I had seen it there before around th^t same time. 

Q. How did you know the difference between the helper and the 
boss of the truck ? 

A. The boss of the truck is a big stout fellow and the helper looks 
like a kid. 
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Q. What were your intentions when you told the meatman to 
stand where he was when you had the gun on him ? 

A. To rob him of his money. 

Q. Did you get his money? 

A. No, sir. 

Q. How many shots did you fire ? 

A. One. 

Q. I now show you a .32-caliber blue-steel automatic Savage pistol 
No. 193132 and ask you if this is the same pistol you fired while at¬ 
tempting to rob the white meatman who was in his meat truck which 
was parked on the northwest corner of Tenth and B streets NE., 
on the evening of January 4, 1935? 

A. Yes, sir; that’s the gun. 

Q. How long have you had this pistol ? 

A. About two months. 

49 Q. How did you come in possession of this pistol? 

A. I stole it. I was at a dance at 1130-6th St. NW., and I 
stole an overcoat and a hat and later discovered this pistol in the 
pocket of the overcoat. 

Q. I am now showing you this dark-blue overcoat and ask you if 
this is the overcoat you found the pistol in after you stole this coat? 

A. Yes, sir; that is the same coat. 

Q. I am now showing you a light tan hat with a dark tan band 
on same and ask vou if this is the hat vou stole at the time vou stole 
the overcoat ? 

A. Yes, sir; that is the hat. 

Q. Is this the overcoat and the hat you were wearing at the time 
of the attempted hold-up and robbery and shooting of the meatman 
in the meat truck which was parked on the northwest corner of 
Tenth and B Streets NE., on the night of January 4, 1935? 

A. Yes, sir. 

Q. Did you leave this light tan hat at the scene of the shooting 
at Tenth and B Streets NE., January 4, 1935? 

A. Yes, sir; I guess so, I lost the hat and I didn't have it when I 
left the truck. 

Q. Did anyone ^lse take part in this attempted hold-up and rob¬ 
bery and shooting besides you and Willett Marcus? 

A. No, sir. 

Q. At a later date did you hear Willett Marcus admit that you 
did not shoot him at all? 

A. Yes, sir; he admitted it this afternoon in this office. 

Q. When did you first learn that you had shot the meatman ? 

A. Out of the p^per the next night, Saturday night. 

Q. When did you learn that the meatman was dead ? 

A. Tuesday night, January 8, 1935. 

Q. Is there anything further you care to tell us about this case 
that you have not already mentioned ? 

50 A. I’ve told you about all of it. 

Q. Have you bought any ammunition for this pistol since it 
came into your possession ? 

A. No, sir. 

Q. Was it loaded when it came into your possession? 

A. Yes, sir. 

Q. Do you know how many cartridges were in the clip ? 
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A. No, sir. j 

Q. You have made this statement in the presence of Willett Marcus, 
Det. Sgt. C. N. Strange, and I of your own free will apd without any 
promises, threats, or force being made or used by usj to obtain this 
statement; is that correct? 

A. Yes, sir. 

Q. Can you read and write? 

A. Yes, sir. 

John Homei^ Cummings. 

Witnesses: 

J. F. Flaherty, M. P. 

C. N. Strange, M. P. 

Office of the Homicide Sq^jad, 

Met. Police Department, Washington, D. C., 

Friday, January 11, 1935 — 12:45 Noon. 

Statement of Willett Marcus, colored, 21 years, 1226 Minnesota 
Avenue NE., relative to the death of Joseph Wushnak, white, 42 years, 
late of 2830 Bladensburg Road NE., 12:05 p. m. Janua ry 8,1935. who 
died at Casualty Hospital as the result of gunshot wounds received 
from gun held in the hand of John Homer Cummings, colored, 27 
years, 1314 Eleventh Street NW„ while attempting to hold up and rob 
Joseph Wushnak, above described, Cummings being assisted in this 
attempted hold-up and robbery by one Willett Marcus, described 
above, about 7:10 p. m. January 4, 1935, while Wushnak was in his 
truck in front of 1000 B Street NE. 

51 Statement to Willett Marcus by Det. Sgt. C. N. Strange, of 
the Homicide Squad: 

Marcus, you are held along with John Homer Cumijiings, colored, 
27 years, on account of the death of Joseph Wushnak, \fhite, 42 years, 
late of 2830 Bladensburg Road NE.. who came to his de^th at Casualty 
Hospital at 12:05 p. m. January 8, 1935, as the result of gunshot 
wound received from gun held in the hand of John Homer Cummings, 
above described, about 7:10 p. m. January 4,1935, while Wushnak was 
in his truck unloading meat in front of premises 1000 B Street NE., 
and while you and Cummings were attempting to hold up and rob 
Joseph Wushnak. You have made a verbal statement as to the part 
you played in this attempted hold-up and robbery and shooting of 
Joseph Wushnak. I am now going to ask you to make a statement 
that can be taken down on the typewriter, but before d^ing so I care 
to advise you that you do not have to make a statement if vou do not 
care to, and in the event one is made the same will be used in court 
either for or against you at your trial, should it become necessary. 
I also care to advise you that this statement must be made by you 
voluntarily without any promises, threats, or force being made or 
used by us to obtain this statement. After hearing what I have told 
you, do you care to make a statement? 

Answer by Willett Marcus: Yes, sir. 

By Det. Sgt. C. N. Strange, of the Homicide Squad: Then talk 
slowly and clearly, and after you have made your statement and 
answered the questions that I will ask you. I care to have you read 
same over, and if there are any changes you wished made in same, just 
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make them known and those changes will be made according to your 
wishes. 

Statement— 

" I have been knowing John Cummings for about a month. The 
first job we pulled was a beer job near 1854 L St. NE. Then the next 
job was a colored fellow at 11th and P Streets NW. The next thing 
I was down at 709 H St. NW. working and I took sick there the Sat¬ 
urday before New Year 1935. John Cummings came over to 
52 my house at 007 A St. SE., to see me and then the following 
Fridav John Cummings came back to see me in the morning 


and then he came back that evening. He asked me if I would go 
over to northeast Washington with him and I told him I would and 
before we left the house John Cummings asked me if I had his auto¬ 
matic pistol and I {told him I did have it. He had previously left 
this automatic with me at my house. We leaves the house and when 
we gets down by Casualty Hospital, two white fellows were follow¬ 
ing us and we gets near Tenth Street NE., and John Cummings savs 
to me. 4 There is the man now, give me the pistol *, and John asked 
me if the pistol was loaded and I told him it was like he gave it to 
me. Then I heard John Cummings clicking the gun a couple of 
times. Then the man to whom John was referring to got out of a 
tall red meat truck and was in the store and we stood there and then 
walked across the street and John Cummings disappeared somewhere 
and I didn't see him for about 2 or 3 minutes. When the man came 
out of the store I saw John Cummings following this man across the 
street. Then this man got in the truck at the front part of it. 
Johnny walks behind this man and gets in the truck behind the man. 
I ran over to the back of the truck and I heard this man say to John 
Cummings. 4 You G I) Black 8 () A B *, anti then I heard a shot 
and then I ran down Tenth Street and turned west on C Street, 
that is left on C Street, and then we got a cab near Casualty Hos¬ 
pital and I told tin* cab driver to carry us to Sixth and A Streets 
SE., and I got out {there at Sixth and A Streets SE.. and while I 
was running something was burning me in the chest, and while I was 
running along I told John Cummings that I thought he had shot me 
and then he asked me if I could make it and I told him. yes. This 
burning in my chest happened while I was running from the truck to 


the taxicab. 

44 1 got out of the cab at Sixth and A Streets SE.. and I started 
home and went in the house where I live at 607 A St. SE. That is 
the house where I was rooming at at that time, and now I am living 
at 1226 Minnesota Ave. NE. 

44 This burning kept burning me up in my chest, and I goes upstairs 
and pulls my sweater off and my shirt and I didn’t see where 
53 I had been shot. I gets in the bed. This girl, Marian Spatts. 

comes in and rubs my chest with Vick’s salve because I had 
been sick. I didn’t see John Cummings any more for about 3 or 4 
days, and then he came in, and there was a paper already at the 
house and I had it and was looking at it and I read an article in 
the paper about this hold-up that Johnny and I had pulled, and the 
article stated that the hold-up men had taken about $100 or some¬ 
thing like that. It didn’t sav anvthing about the man being dead at 
that time. I asked Johnnv who got the $100, and Johnnv said that 

« c T * «. 
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lie didn’t get it. I stayed in the bed on account of my cold. Two or 
three days after that I went back to work on H Street 'S T W., and the 
man had hired someone else. After he told me he didn’t need me any 
more I goes on back home. I stayed around there, and I didn’t have 
sufficient funds to get something to eat with. After X lost my job 
and couldn’t pay my room rent I left this A Street address and went 
to live with my father at 1226 Minnesota Ave. NE., an^l this was on 
a Wednesdav, January 9, 1935. I remained at this address until this 
morning. January 11. 1935, when the officers came and got me. That 
is all. only after I was arrested I was questioned about an automatic 
pistol, and then I carried the officer to the kitchen at 1226 Minnesota 
Ave. NE.. where I got this automatic pistol from the second drawer 
of an old bureau and turned it over to the officer. That- is all of it.’’ 

Questioned by Det. Sgts. C. N. Strange and J. F. Flaherty of the 
Homicide Squad: 

Q. You state that you have known John Cumminjvs for about 
a month: how did you get acquainted with him? 

A. I met him through a fellow by the name of George Trice, who 
works at a gas station at 8th and H Streets NW. 

Q. How come you to get acquainted with John Cummings? 

A. I was talking with George Trice one day when I was getting 
gas and I was telling him that I saw a little bov with a hand full of 
money, and I told George that as tight as things are right now it is 
a wonder somebody hadn’t taken it awav from him and George 
54 told me that lie knew a boy who would do things pke that and 
George told me to come out to 1123 Sixteenth Street NE., so 
I goes bv there one evening and I knocked on George’s Idoor at 1123 
Sixteenth Street NE.. and asked George where this fellow was and 
he told me he didn’t know, that he hadn’t seen him for!2 or 3 days, 
and one day a little later on John Cummings was down at the gas 
station and it was then that I met John Cummings through George 
Trice. When George introduced me to John Cummings, George 
told me that John was the fellow that he referred to who would do 
jobs like that. 

Q. After meeting John Cummings, how many hold-ups did you 
and John Cummings participate in? 

A. Three, including the meatman. 

Q. Who had the gun on these hold-ups? I 

A. I had the gun at the Eleventh and P Streets N\V., hold-up, 
and John had the gun at the other two hold-ups. 

Q. Who did the gun belong to ? 

A. As far as I knew, it belonged to John Cumming^. 

Q. Did John tell you where he got the gun? 

A. No, sir. 

Q. Would you know that gun if you was to see it agai(n? 

A. Yes, sir. 

Q. I am now showing you a .32-caliber Savage automatic pistol 
No. 193132 and ask you if this is the gun you turned pver to John 
Cummings near Tenth and B Streets NE.. last Friday ni|rht January 
4, 1935? 

A. Yes, sir; that is the gun. 
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Q. When did John Cummings leave this gun with jou previous to 
the hold-up and shooting at Tenth and B Streets XE.. January 4, 
1935 ? 

A. After the Eleventh and P Streets NW. hold-up, and I kept it 
until he asked me for it January 4, 1935, while going down B Street 
NE. 

Q. Who suggested holding up and robbing the meatman at Tenth 
and B Streets NE,? 

55 A. John Cummings and I agreed to it. 

Q. Did you say anything to Mr. Wushnak, the meatman ? 

A. Xo, sir. 

Q. Did you hear John Cummings say anything to him? 

A. Xo. sir. 

Q. After the mqatman got in the truck, where was you and where 
was John ? 

A. John Cummings got in the truck behind him and I was about 
getting to the rear of the truck when I heard the meatman cuss John 
and I heard the shot. 

Q. How many shots did you hear fired? 

A. One. 

Q. Did you see what happened to the meatman? 

A. Xo, sir. 

Q. Did you hear the meatman say anything after the shot was 
fired ? 

A. Xo, sir: I heard the shot and then I ran. 

Q. What conversation took place between you and John Cummings 
after the shot and after vou and John Cummings left the truck? 

A. I asked John Cummings if he shot that meatman, and John 
Cummings said he believed he did but he didn't know for sure. 

Q. Did you ask John Cummings why he shot the meatman? 

A. Xo, sir. 

Q. How was you dressed on Friday night. January 4, 1935 ? 

A. Just as I aiii dressed now. 

Q. How was John Cummings dressed Friday night. January 4. 
1935? 

A. He had on a long dark overcoat and a light tan hat and a pair 
of corduroy trousers. 

Q. I am now showing you this long dark overcoat and this light 
tan hat and ask vou if this is the coat and the hat that John Cum- 
mings had on the night of January 4, 1935 ? 

A. Yes. sir: that is the coat and the hat, I am quite sure. 

Q. Did John Cummings ever tell you where he got this 

56 pistol, coat, and hat ? 

A. Xo. sir. 

Q. Do vou know anvone living at 1130 Sixth St. XW.? 

A. Xo. sir. 

Q. Were you ever at that address with anyone? 

A. Xo. sir. 

Q. You stated that you gave this gun to John Cummings on B 
Street XE. just before this attempted hold-up and robbery and 
shooting: when was it that you next came into possession of this gun? 
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A. After the shooting at Tenth and B Streets NE.J John and I 
got in a taxicab and John gave me the gun while we| were in the 
taxicab on the way home. 

Q. Do you know if there was any money taken from lie meatman 
in this attempted hold-up and robbery? 

A. Xo, sir; I don't know. 

Q. W hen you moved from the A Street address to ti e Minnesota 
Ave. address, did you take this pistol with you ? 

A. Yes, sir. 

Q. Is this .32-caliber Savage automatic pistol #193ll32 the same 
gun you turned over to the officers after your arrest? 

A. Yes, sir. 

Q. Did anyone else take part in this hold-up and robbery of the 
meatman outside of you and John Cummings January 4, 1935? 

A. Xo, sir. 

Q. Just where was this meat truck parked, i. e.. at the time the 
meatman was shot ? 

A. On Tenth Street XE.. at B Street, facing south. 

Q. When did you learn of the death of the meatman who had been 
shot at Tenth and B Streets XE.? 

A. After my arrest the officers notified me that the meatman was 
dead. 

Q. Is there anything further you care to add to this statement that 
vou have not alreadv mentioned? 


57 A. Xo. sir: that is all that John Cummings and I ever did. 

Q. You have made this statement in the presence of John 
Cummings. Det. Sgt. J. F. Flaherty, and I of your own free will and 
without any promises, threats, or force being made or used by us 
to obtain this statement ; is that correct ? 

A. Yes, sir; that is correct. 

Q. (bin you read and write? 

A. Yes, sir. 

Willett 

Witnesses: 

C. X. Strange, D. B. 

J. F. Flaherty, M. P. 


5S 


Thereupon the Government rested. 


Marcus. 


Thereupon the defendant. John Homer Cummings, testified as a 

witness in his own behalf, substantially as follows: 

That he signed the alleged confession without reading it. and after 

the officers had beaten him. That he did not know that there was anv- 

%/ 

one in the truck, but went to the truck to take a little mcjat and that 
while doing this, a man inside of the truck cursed him and hit him, 
and that he pulled his gun and it went off. and that he did not shoot 
the man intentionally, but that the gun went off when he fell against 
the truck. That he did not plan with Marcus to commit a robbery and 
that lie did not tell anyone that he planned to do that. Thereupon on 
cross-examination defendant Cummings was asked whether he had not 
had a conversation with the defendant Marcus and talked to him about 
making some easy money. To which question, counsel for Cummings 
objected, and which objection was overruled and exception noted. 
Defendant Cummings testified that he did have a pistol iit that time 
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and that be told Marcus he had a pistol, and Marcus told him he knew 
where they could get a little money; that Marcus told him he knew 
a boy who had a bicycle he could have for around $25.00: at which 
time counsel for (defendant Cummings objected and moved to with¬ 
draw a juror, which objection and motion were overruled and ex¬ 
ception will be noted. Cummings further testified that on January 
4th he had no conversations with the defendant Marcus about a 
hold-up: that on the day in question they were going to a man's house 
to gamble: that he had seen this meat truck in the northeast section 
on at least one occasion before the day of the shooting. About a 
week before the shooting. Marcus had asked for the gun and he had 
loaned it to him. and that on the day of the shooting, on their way to 
the place to gamble, he had asked Marcus for the gun and Marcus 
gave it to him: that there was a man behind them and that he thought 
the man might be following them and for that reason he a<ked Mar¬ 
cus for the gun: that the man behind them did not have anything to do 
with his asking Marcus for the gun. but that the gun was his 
59 and he just asked Marcus for it: that he received the gun 
from Marcus at Ninth and B Streets: that he did not expect to 
see the meat truck at Tenth and B. was not looking for it, and didn’t 
know anything about its being there: that he and Marcus went down 
to the truck to steal something off of it: that lie did not see anyone on 
the truck and thought that no one was in rhe truck; that he went to 
the truck and took the gun out of his pocket when the man on the 
truck saw him and started towards him with his fists: that he took the 
gun out before the man hit him: and that he and Marcus both agreed 
to go down and steal meat off of the truck. 

The following-named persons testified to the good reputation of the 
defendant Willett J. Marcus, Jr.: Reverend George Brent. Pastor of 
the First Baptist Church. Peanwood. I). C.. knew the defendant 20 
vears: Elsworth Groomes. automobile mechanic at the Treasure Pe- 
partment. knew the defendant since birth: Louis Miller, Pennsylvania 
Railroad: Jacob C. King, contractor, knew the defendant all his 
life: William Belt, former butler for Senator Newman: Samuel W. 
Holcomb, retired Government employee, knew the defendant all his 
life: William Gaines, tailor, knew the defendant 17 vears. 


Thereupon the defendant Willett Jarkett Marcus. Jr., was called 

as a witness in his own defense and testified substantially as follows: 

That he was born and reared in Washington and had never before 

been arrested for a criminal offense. That he had known Cummings 

for some time and that on the day in question he and Cummings were 

going to a crap game at the home of a man named Kent on Ninth 

Street, and that they were taking the pistol along to protect the 

monev if thev won anv. When thev left the home of Marcus. Marcus 
> • « « 

had the gun and $2.00 on his person. When they approached the cor¬ 
ner of 10th and B Streets, Cummings suggested taking something 
from the truck: that witness thereupon said. ** No, Cummings: here is 
your pistol: if vou are going to do anything like that I don’t want to 
have anything to do with it." That witness went across the street and 
was looking for a cab to go home when Cummings caught up with 
him and because he was afraid of Cummings, he pretended that 
60 Cummings had never seen Mr. Wushnak, and had never before 
in his life seen the truck. That when he made his statement at 
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headquarters it was the same as his present testimony. Witness testi¬ 
fied that ho signed Government Exhibit No. 8 because thp officers said 
that they would whip him if lie did not. That he first met Cummings 
when he was working on a furniture wagon when the boss gave him 
money to pick up someone to help him load. On cross-examination 
witness was asked: 

Q. You were on B Street at the time, were you not? 

A. As I said. I was looking for a cab, and after I didji't find a cab 
on B Street I went back towards 10th Street, towards Cf. 

Q. Oh. I see. After you had walked down- 

Whereupon, counsel for Marcus objected. Witness testified further 
that Cummings' testimony on the witness stand was different from 
the statement made by Cummings to the police after their arrest. 

Whereupon. Officers Flaherty, Strange, Ellery. Lieutenants Cox and 
Darnall testified in rebuttal to the effect that no force or duress was 
used at the time the defendants made the statements. Government 
Exhibits Nos. 7 and 8. and that no promise of immunity was held out 
to them. 

G1 Whereupon the jury retired, and in their absence the fol¬ 

lowing proceedings were had: 

Mr. Lyman. If Your Honor please, at this time, on liehalf of the 
defendant Cummings. I move to exclude these statements for two 


reasons: One. that only a portion of the statement was read; and. 
two, that the statements were used against each of the defend¬ 
ants * * *. 

Mr. Wilson. I raise no further point on that. 

The Court. You make no point about the admissibility? 

Mr. Wilson. At the time Your Honor instructed the jury I made 
the point and in the record there is an objection and exception. 

The Court. You are relying upon the objection and exception? 
Mr. Wilson. Yes, sir. 

The Court. I will tell the jurv to consider each statement onlv as 

• a V V v 

against the one who made it. 

During the argument of this case to the jury the Assistant United 
States Attorney stated, ** the defense of this case is framed and I 
speak advisedly.** 

Charge to the jury 


The Court. Now, <rentlemen of the jurv. it becomes your duty to 
consider the evidence which you have heard, to arrive at your con¬ 
clusions as to the facts, and to apply to your conclusions the instruc¬ 
tions which I am about to give you as to the law. and then to deter¬ 
mine what your verdict should be as to the future of the defendants. 

So far as the facts are concerned, as you know from your prior 
experience, you are the sole judges of the facts. It is your duty to 
take my statements of the law as correct; but while I may have an 
opinion on the facts and may express it or discuss the facts if I 
wish, whatever I say about it. or whatever you think my opinion is, 
you understand clearly that you are the ones that decide the facts, 
and you will please disregard any opinion that you tljiink I may 
have. I would be the last person in the world to want jto interfere 
with your functions or to tell you what to do. Ox course the 
62 case should be decided upon the evidence and tjie law and 
not upon sympathy or prejudice. 
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The indictment is in three counts. The only difference between 
the three countsiis as to who held the pistol: and in the view that I 
take of the law I am going to tell you that you need not bother about 
tlie different counts, but you will return your verdict generally. 

There are certain rules with which you are familiar and which 
are applicable to all of these cases, and I think it will l>e well to take 
them up first, and then come to the specific charge and the instruc¬ 
tions applicable to the specific charge. 

In the first place, as vou know, everv man charged with a crime 
is presumed to be innocent, and that presumption continues with him 

until it has been overcome bv evidence bevond a reasonable doubt. 

%• • 

The burden of proof is upon the Government to establish the case 
beyond a reasonable doubt. You have heard that expression so 
manv times and have sat in so manv cases that I think vou know 
what it is, but as a matter of precaution I will restate the law to 
you on that subject. 

By reasonable doubt is meant such a doubt as will leave your 

minds, after a fair, candid, and impartial investigation of all the 

facts in the case, so undecided that vou are unable to sav that vou 

• *■ 

have an abiding conviction of the guilt of the defendant: or. as other¬ 
wise expressed, such a doubt as in the graver and more important 
transactions of life would cause a reasonable and prudent man to 
hesitate and pause. 

If the evidence fails to come up to this standard, then there is 

a reasonable doubt. A doubt must be a reasonable one, as vou under- 

* 

stand from the iuse of those words. It should not be a whimsical 
or a capricious doubt, but one which is based upon the evidence itself 
and arises out of vour reason. 

If you can reconcile the evidence in the case with any reasonable 
hvpothesis consistent with innocence, it is vour dutv to do so. 

You are the exclusive judges of the credibility of the different 

witnesses. You will give to the testimony of each witness that 

» %> 

degree of credit to which vou think it is entitled. You have 

heard them testify. You are best able to judge of their 

ability to know what transpired, their ability to remember 

and to tell vou what tliev know about the case. Those are matters 

which you are entitled to take into consideration, and you are also 

entitled to take into consideration any bias or prejudice which a 

witness mav have or mav have shown in the giving of his testimonv. 

Of course vou should use vour common sense, and vou are entitled 
% * & 

in weighing the testimony of a particular witness to consider what 
he says in connection with the physical facts which have been pre¬ 
sented in evidence. For instance, the wound has been described 


to you in detail.! You are entitled to consider the physical fact, in 
weighing the testimony of the witnesses, as to what did transpire at 
the time of the shooting. 

Evidence of good reputation is always important evidence in any 
criminal case. As you know, the circumstance of the case may be 
such that evidence of good character alone will create a reasonable 
doubt where, without it. the other evidence might be convincing. 
You have heard the testimony given in this case as to the reputation 
of the defendant Marcus, and it is for vou to sav whether or not it 
is of such a character as in itself to raise a reasonable doubt in vour 
mind. 
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Each one of the defendants has testified orally before us in Court, 
and there has been placed in evidence a statement made bv each one 
of them to the police. Each defendant in his oral testimony has 
made certain statements which would implicate the oth|?r defendant. 
There are certain rules in connection with this testimoijy to which I 
call your attention. 

If these two defendants had agreed to commit an offense, then they 
were accomplices. The testimony of a defendant as to his accomplice 
is not to be taken as tiie testimony of an ordinary witness. It should 
be considered with suspicion and with the very greatest care and 
caution. Therefore, where each one of these defendants! has testified 
against the other, you should weigh that testimony very carefully 
and not give it too much reliance. 

A confession if freely and voluntarily made i^ evidence of 
04 the most satisfactory character. Of course, ordiharily a per¬ 
son does not admit he has committed an offense unless that 
admission is true: and that is the reason that a confession volun¬ 
tarily made is considered so important. In order to render a state¬ 
ment made by a defendant admissible in evidence, the proof must 
be sufficient to establish that the making of that statement is 
voluntary. 

The defendant Marcus testified that he made the statement which 
was put in evidence against him because one or more of the officers 
threatened to put him in a bag and to whip him. The defendant 
Cummings and his brother, Robert Cummings, gave testimony tend¬ 
ing to show that one or more of the officers beat the defendant Cum¬ 
mings: but each defendant said that he gave his statement because 
he was compelled to do it. You have heard the testimony of the 
officers and of the defendants upon those points, and it is for you 
to weigh their testimony and to iudge which is the moile credible. 

Counsel for the defendants paid some pleasant compliments to the 
officers, and then argued to vou that you should not believe their 
statements as to the confessions. Of course, the statements of the 
detectives and of the two defendants are diametrically opposite as 
to what transpired when those statements were made. The officers 
or the defendants were not telling the truth. That is a plain fact 
which cannot be varnished bv words. It is for vou to consider all 
the testimony, the different motives which would operate upon the 
witnesses, and you must determine the weight which you are going 
to give to the testimony of each one of those witnesses. If you find 
that the statements were voluntarily made, then it is \(our duty to 
consider them. If. on the other hand, you believe the statements 
were compulsory—that is. that they were made by the: defendants 
because of beatings or fear of beatings, or if you have i reasonable 
doubt as to whether they were compulsory—it is your duty to reject 
them. If you conclude that the statements were voluntary, then 
each statement is to be considered by you as evidence only against 
the man who made it. When those statements were read 
65 to you I told you that you might consider each on4 as evidence 
against both, because each statement was made in the presence 
of the other. But since that time one of the defendants has testified 
that he did not hear the statement made by the other defendant. I 
told vou this morning, and I repeat it again, that as to the statement 
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made by Cummings to the officers, if you find that the statement is 
voluntary, what lie said in that statement is to be considered only 
as evidence against Cummings himself, and nothing therein is to 
be considered by vou as evidence against Marcus. And so as to 
the defendant Marcus: If you decide that the statement was volun¬ 
tary. what he said is to be considered only as against him and not as 
against the defendant Cummings. It is not necessary that such a 
statement be under oath. 


Now. where a witness has a direct personal interest in the result 
of a case the temptation is strong to color, pervert, or withhold the 
facts. The deep personal interest which the defendants may have in 
the result of this case should be considered by you in weighing the 
evidence given by the defendants or any other witness who has an 
interest in the case, and vou should determine how far and to what 
extent it is worthy of credit. 


Now, we go directly to the case which is before us. The Govern- 
ment contends that the defendants, Cummings and Marcus, started 
out on this evening of January 4 last for the purpose of robbing the 
man whom thev refer to as the meatman and who turned out to be 
the deceased. Wushnak, and that the defendants carried with them 


a loaded pistol for use in the commission of the robbery or in such 
way as they should find to be necessary. 

The Government further contends that there was an understanding 
or agreement between the two defendants that one of them would 
attempt to perpetrate a robbery while the other aided and assisted in 
the commission of the offense in whatever way would be most helpful. 
The evidence shows that the defendant Cummings took the pistol 
and that lie was the one who attempted the perpetration of the 
66 crime. The evidence also tends to show that the other defend¬ 


ant. Marcus, was nearbv. and that after the shooting the two 
defendants w’ent away together. The Government contends that 
Marcus was present, aiding and abetting in the commission of the 
robbery, while the defendant Marcus contends that when he learned 
that Cummings intended to commit an offense, he entirely withdrew 
from any undertaking they had, and he was attempting to get away 
when the fatal shot was fired. 


As I mentioned a moment ago. the indictment charges that the two 
defendants committed murder in the first degree under the circum¬ 
stances which are set forth: that they were attempting to perpetrate 
the offense of robbery by taking from the person or the immediate, 
actual possession of Wushnak money or other projierty, and that 
while they were attempting to perpetrate that offense one of them— 
the evidence shows it to be Cummings—fired a pistol and inflicted 
a wound upon Wushnak from which he died on the 8th day of Jan¬ 
uary. The Government alleges that the defendants intended to kill 
Wushnak when the pistol was fired. 

Xow. Section 798 of our Co<le provides that whoever purposely and 
either of deliberate and premeditated malice or by means of poison 
or in perpetrating or in attempting to perpetrate any offense punish¬ 
able by imprisonment in the penitentiary, kills another, is guilty of 
murder in the first degree. 

That is murder in the first degree. 
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Murder in the second degree is the unlawful killing of another 
with malice aforethought. It is not necessary that there be an actual 
intent to kill or that there should be deliberation or premeditation. 
Malice is an essential element in either ease, in either] degree. The 
legal meaning of the word “ malice ” is a condition or mind which 
prompts a man to do an act injurious to another. It Jnay be actual 
hatred or ill will. That is the meaning which in ordinary use we 
give to the word “ malice.” But the legal definition goes further 
than that. It is not limited to actual hatred or ill will. Any un¬ 
lawful act done without legal justification or excuse is said to be done 
with malice. 

Now, to come back to this first definition. Murder in the first 
degree is the intentional killing of another while attempting 
67 to perpetrate an offense punishable by imprisonment in the 
penitentiary. That is the charge in the indictment—that they 
were attempting to perpetrate the offense of robbery. Kobberv, as I 
told you. as a matter of law is punishable by imprisonment in the 
penitentiary in this District, and robbery is defined 4 s the taking 
from a person or from the immediate, actual possession of another 
anything of value bv force or violence, whether against! resistance or 
by putting in fear. So that the elements of the offense of murder in 
the first degree would be these: 

First. That the defendants were attempting to commit a robbery; 

Second. That while so doing one of them shot the decedent 
Wushnak: 

Third. That Wushnak died as the result of the wound; 

Fourth. That the defendant who fired the shot intended to kill; 

Fifth. And that the shooting was within the scope of tfie agreement 
which the defendants had made to commit the offense of robbery. 

Each of those elements must be established beyond a reasonable 
doubt. 


This indictment charges that the death was the result] of a wound 

inflicted by Cummings on the 4th of January. Some tirtie was spent 

by counsel for the defendant Cummings in arguing thjit the death 

mav not have resulted from that wound. You will recall the testi- 

mony of Dr. Murphy who performed the autopsy. As I remember 

it, he testified that the wound resulted in what he called an embolus; 

that is, a piece of tissue got into the blood stream and tha t ultimately 

reached the brain and prevented the flow of blood to the bjrain, so that 

the man died. You will remember the question was put to him more 

than once. Did the death result from the wound? And he testified 

that it did. and that there could be no doubt about it. He used an 

expression which to us may not be an ordinary one. that the embolus 

was a secondary result of the wound. The law is that a person who 

inflicts a wound upon another is responsible for the proximate result 

of his act. unless there is some intervening cause. If while a man 

is suffering from a fatal wound or a wound which, if l4ft to itself. 

” • * 

will cause death, somebody comes in and kills him pooner than 
68 he would otherwise die, that would be what we would call an 
intervening cause. But if you believe that the death here was 
the proximate result of the infliction of the wound, it makes no differ¬ 
ence that the wound itself might, but for the embolus, have not been a 
mortal wound. If death results from injury, the person |who inflicts 
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the injury is responsible for the result, even if there was a disease or 

sickness caused bv the wound which itself was the immediate cause 

* 

of the death. 

Taking? up the indictment, it charges that these two defendants 

were committing a robbery, perpetrating a robbery, and that while 

doing that one of them purposely inflicted a wound upon Wushnak, 

which wound resulted in his death. If you And from the evidence 

in this case be von d a reasonable doubt that the defendant Cummings 

attempted to commit the offense of robbery upon Wushnak. and that 

while he was attempting to perpetrate that offense Cummings fired a 

pistol with the intention of killing Wushnak. and that Wushnak's 

death did result from the wound caused by the pistol shot, then it 

would be vour duty to find the defendant Cummings guilty of murder 
• « < * 

in the first degree. You will notice that this definition requires it to 
be an actual intent to kill as well as that the killing shall occur in an 
attempt to perpetrate the offense of robbery. The intent to kill may 
be presumed from the acts of the accused person. If a man inten¬ 
tionally shoots at another with a pistol, and death results, you may 
presume from that fact that he used the pistol with an intent to 
accomplish the killing. You are not required to reach that conclu¬ 
sion but you have a right to infer an intent to kill from the fact that a 
dangerous weapon was used. 

Some suggestion has been made that Cummings did not intend to 

commit robbery, but only to take a little meat from that truck. The 
* • 

evidence of Cummings in court is that he got into the truck for the 
purpose of stealing meat from the truck, though in his statement to 
the police he said he got in for the purpose of taking money from 
Wushnak. but when he got into the truck. Cummings testified in court 
that he found Wushnak was already there. If you find from 
09 the evidence that Wushnak was in charge of the truck for his 
employer, then in contemplation of law the meat in that truck, 
while Wushnak was in the truck, was in the immediate, actual posses¬ 
sion of Wushnak. So if after Cummings got into the meat truck he 
attempted to take money from Wushnak or meat from the truck by 
force and violence, then Cummings was attempting to perpetrate the 
offense of robbery. 

You will remember the definition of robbery, of course, that it con¬ 
sists of taking from tin* person or from the immediate, actual posses¬ 
sion of another, property: and if you find that while attempting to 
commit robbery the defendant Cummings purposely killed Wushnak. 
he is guilty of murder in the first degree. If. however, there was no 
intent to kill on his part, or after considering all the evidence if you 
reach the conclusion that the defendant Cummings did not have an 
intent to kill, then the offense committed would be murder in the 
second degree. 

What I have just said to you is on the theory that you will con- 
elude from the evidence that the death of Wushnak was the result of 


the pistol shot inflicted upon him by Cummings. If you find that 
the death did not result from that pistol shot, but that these other- 
facts exist, then vour verdict against Cummings should l>e guilty of 
assault with a dangerous weapon. 

The defendant Cummings testified that after pulling out the pistol 
he did not intentionally shoot at Wushnak, but the pistol went off in 
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some wav which he does not know. He admitted that while he was 
armed with that pistol he was engaged in an attempt to steal meat 
from this truck. That was an unlawful act. Wien !the deceased, 
Wushnak, attempted to prevent Cummings from stealing either 
meat or monev. Cummings had no legal right to defend himself. 
So the fact that the pistol went off accidentally, if it did, would 
not make him guiltless of any offense. In order to make the offense 
murder in the first degree there must be an actual purpose or intent 
to kill. If vou conclude from all the evidence that Cummings did 
not have a purpose to kill, either that he did not have that purpose 
or that the pistol went off accidentally, then he would not 

70 be guilty of murder in the first degree, but w oil Id be guilty 
of murder in the second degree. 

As to the defendant Marcus, the law is that when !two or more 
persons combine or conspire to commit a crime each is responsible 
for the acts of the other in furtherance of the common purpose. 
That is, each one of them makes the other his agent jfor the com¬ 
mission of the offense if they have agreed to commit ii. If the act 
done either is within the scope of the purpose or is the natural and 
probable consequence of the act intended, then each is responsible 
for what the other has done. When a person undertakes to rob 
another, the victim has a lawful right to defend himself and his 
property and resist the commission of the offense even to the point, 
if necessary, of killing the one attempting to commit]the robbery. 
When an armed man attempting to commit robbery meets forcible 
resistance at the hands of his victim, it is natural for jhe robber to 
make use of his arms to shoot the victim, in order either to defend 
himself or to complete the offense which he is undertaking to commit. 
If two or more persons agree or conspire to commit a- crime, the 
enforcement of which will require the use of force and violence, 
which force or violence may result in the taking of huiqan life, each 
conspirator will be criminally liable if such taking of] life results. 

When men confederate together to commit a crime of such a 
nature or under such circumstances as will, when tested bv human 
experience, probably result in the taking of human lifie. if such a 
necessity should arise, to prevent anyone from thwarting them, it 
must be presumed that they all understood the consequences which 
might reasonably be expected to flow from carrying j their plans 
into effect, and that they assented to the taking of human life if 
necessary to accomplish their purpose. 

To apply that statement of the law to the present <j*ase we will 
take the defendant Marcus. If you find there was a conspiracy or 
undertaking between the two defendants that they would rob Wush¬ 
nak either of money or meat, either on his person or in the truck, in 
his immediate, actual possession, and that the defendant Cum- 

71 mings would actually perpetrate the robbery and that the 
defendant Marcus would be present at the scene of the rob¬ 
bery for the purpose of aiding and assisting Cummings, either by 
preventing Frank, the helper of Wushnak, from assisting Wushnak, 
or by keeping Frank away from the truck while the jobbery was 
being committed, or in any other way, then I instruct yo|u, as matter 
of law, that the defendant Marcus was responsible in law equally 
with the defendant Cummings for whatever crime the defendant 
Cummings committed in carrying out the attempt to roj) Wushnak. 
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So if you find that while the defendant Cummings was attempting 
to perpetrate the offense of robbery upon Wushnak, said Cummings 
purposely killed Wushnak, then your verdict against both Cummings 
and Marcus should be guilty of murder in the first degree. But if 
you find that in inflicting the death wound the defendant Cum¬ 
mings did not have an intention to kill, then your verdict against 
Cummings and Marcus should be guilty of murder in the second 
degree. 

So if you conclude that the death did not result from the wound 
which was inflicted bv Cummings, then your verdict against both 
of them should be guilty of assault with a dangerous weapon. 

Counsel for the defendant Marcus says that if there ever was 
an understanding that they would commit robbery or any other 
offense, before the offense was committed Marcus did endeavor to 
and did withdraw from the conspiracy. The rule is that if two 
or more persons join in a plot or conspiracy to commit a homicide 
or robbery, each is responsible for the acts of the other in pursuance 
of their common unlawful plan, but if one joins with another in an 
unlawful conspiracy or plot to commit robbery or murder, and if 
before the robbery or murder is committeed one of the defendants 
abandons his unlawful intention, and by words or acts notifies his 
coconspirator of his intention to withdraw, and he thereafter takes 
no part therein, he cannot be held responsible for the acts of another 
in carrying out the original unlawful plan. The intention of the co¬ 
conspirator to change his purpose and abandon an unlawful plot 
that leads to homicide might be by words or acts, and if with 
72 the intention of notifying a coconspirator of his withdrawal 
from the conspiracy he did acts which should have been ef¬ 
fectual for that purpose, but which did not produce upon the other 
conspirator's mind the effect which was intended, such acts are 
proper for the jury to consider in determining the relation of the 
prisoner to the crime which was afterwards committed. 

In other words, if after a man has entered into an agreement with 
another person to commit a crime, before the crime has been 
done he honestly and in good faith withdraws and tries to get away 
and does not take any part in the offense, then he is not guilty if 
the other one does go ahead and commit the offense which they had 
originally intended to commit. 

But if in this particular case Marcus gave the pistol to Cummings 
simply because he did not want to do the shooting himself, or because 
it was understood between them that the robbery would be com¬ 
mitted by Cummings, this mere fact would not release Marcus from 
responsibility. If he was present aiding or abetting the commission 
of the robbery, whether by standing by to prevent the help of friends 
from coming to the rescue of Wushnak, or in any way assisting in 
the commission of the robbery, the defendant Marcus would be guilty 
of the murder. 

I have told you, that if there were an agreement or conspiracy 
or understanding between the parties, that agreement need not be 
in writing or a formal oral agreement. It is necessary, however, 
that there be an understanding between the parties to commit the 
offense. 

I think, gentleman. I have covered it. Is there anything else?” 
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Mr. Lyman. Was Your Honor going to instruct 
instruction ? 

The Court. I think I have covered that. 

Mr. Goldstein. Your Honor has done it twice already. 

Mr. Wilson. If Your Honor please. I would lik^ to object to 
that portion of Your Honor’s charge which said that [if Marcus was 
present to prevent the helper from doing something—I object 

73 to that on the ground that there is not a scintilla of evidence 
from any witness or from the confessions that Mlarcus intended 

to interfere with the helper; not a scintilla of evidenctf. 

The Court. The defendants said they saw this helper or this other 
man come over and get something out of the truck and go back to 
the store. It is for the jury to consider the facts ami to determine 
what Marcus was to do, if anything. That is entirely for them. 

Mr. Wilson. One other thing. Your Honor said tljat the confes¬ 
sion of one at the headquarters is not to be taken against the other 
because one of the men testified that they did not hear it. 

The Court. I do not understand that I limited it tp that. I was 
telling the jury as matter of law that that was one of the reasons 
which actuated me in changing the ruling. But I am telling you 
now. as matter of law. that irrespective of the reason for it, you may 
not consider the statement made bv Marcus before the trial against 
Cummings, and so you may not consider the statement made by 
Cummings before the trial as against Marcus. You may consider 
the testimony which each one of them has given on the stand here 
as against the other, but you should regard that testimony with 
suspicion and examine it very careful so far as it reflects upon the 
codefendants. 

Criminal No. 55.692 

United States 

vs. 

John Homer Cummings, et al. 

Government Instruction No. 1 

A confession is a declaration made by a person pharged with 
crime acknowledging his participation in its commission. Confes¬ 
sions may be either voluntarv or involuntarv. If voluntarily made, 
they are admissable as competent evidence against the accused; other¬ 
wise the question arises as to whether the confession was extorted by 
fear or induced by hope of benefit. In other words, whether the 
person to whom the confession is made induced it by promises ex¬ 
citing hopes, or by actual threats. As has been well said in a leading 
case on this subject: 

74 “A confession, in order to be admissible, must be free and 
voluntary; that is, must not be extracted by any sort of 

threats or violence, nor obtained by any direct or implied promises, 
hovrever slight, nor by the exertion of any improper influ¬ 
ence. * * * a confession can never be received in evidence 

where the prisoner has been influenced by any threat or promise; 


he jury on my 
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for the law cannot measure the force of the influence used, or decide 
upon its effect upon the mind of the prisoner, and therefore ex¬ 
cludes the declaration if any decree of influence has been exerted. 

u But to be involuntary, the confession must have been induced 
by excitation of hope or fear arising from an actual threat or prom¬ 
ise made by a person in authority. It is for the jury to determine 
from all of the surrounding’ circumstances whether or not the con¬ 
fession was obtained by force or duress or induced by some promise 
or hope of leniency, if voluntary, it may be used as evidence in the 
case. If the jury comes to the conclusion that it is 'involuntary, then 
they must reject it/’ 


Criminal No. ;>5692 
United States 


vs. 

Willett Jarkett Marcus, Jr. 

Defendant’s Instruction No. 1 

If two or more persons join in a plot or conspiracy to commit a 
homicide or robbery, each is responsible for the acts of the others 
in pursuance of the common unlawful plan. But, if one joins with 
another in an unlawful conspiracy or plot to commit robbery or 
murder: and if before the robbery or murder is committed one of the 
defendants abandons his unlawful intention and purpose and by 
words or acts notifies his coconspirator of his intention to withdraw 
from the conspiracy and thereafter takes no part therein, he 
75 cannot be held responsible for the acts of another who carried 
out the original unlawful plan. 

Granted. No obj. 

Defendant's Instruction No. 2 

One who participates in the commission of a homicide as a prin¬ 
cipal in the second degree or accessory before the fact is not neces- 
sarilv guiltv of the same grade or degree of homicide as the actual 
perpetrator. 

Denied. Exception. J. C. A. 

Defendant’s Instruction No. 3 

The intention of a coconspirator to change his purpose and aban¬ 
don an unlawful plot that leads to homicide might be by words or 
acts: and if with the intention of notifying a coconspirator of his 
withdrawal from the conspiracy he did acts which should have been 
effectual for that purpose, but which did not produce upon the other 
conspirator's mind the effect which was intended, such acts are 
proper for the jury to consider in determining the relation of the 
prisoner to the crime which was afterwards committed. 

Granted. No obj. 
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Defendant’s Instruction No. 4 j 

The circumstances of a case may be such that evidence of good 
character alone will create a reasonable doubt whereas without it, 
the other evidence might be convincing. 

No obj. Granted. Amplify. 

Defendant's Instruction No. 5 

If the defendants agreed to commit the crime of petit larceny by 
stealing meat from the truck and that no force or us 1 of arms was 
contemplated in the agreement, then the defendant. Marcus, is not 
liable for the consequences of a shot fired by Cummings, provided 
vou find from the evidence that the onlv understanding and agree- 
ment was to commit the crime of petit larceny without the use of 
force or arms. 

i 

i 

76 Deny. Exception. J. C. A. 

Cr. No. 

United States of America 
vs . 

Homer Cummings, defendant 

Defendant’s Prayer No. 1 

%0 

A deliberate intent to take life is declared to be an essential ele¬ 
ment of murder in the first degree, and this, of course, must be shown 
as a matter of fact. Implied malice constitutes murder in the 
second degree (Sabens vs. U. S., 40 App. D. C. 440). 

Albert Lyman, 
(Signed) Albert Lyman, 

Attorney for defendant. 

Denied. ] 

Defendant’s Prayer No. 2 

In other words a deliberate intent to take life is declared to be 
an essential element of murder in the first degree, and this of course, 
must be shown as a matter of fact. While implied n^alice at com¬ 
mon law was sufficient to make an offense murder, under our stat¬ 
ute, which requires proof of actual malice, implied i^ialice consti¬ 
tutes murder in the second degree (Sabens vs. U. IS., 40 App. 
D. C. 443). 

Albert Lyman, 
(Signed) Albert I^yman, 

Attorney for defendant. 

Denied. 
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Defendant’s Prayer No. 3 

The crime defined is that of murder. The statute divides that 
crime into two classes in order that punishment may be adjusted 
with reference to the presence or absence of circumstances of aggra¬ 
vation. (Davis vs. Utah Territory, 151 U. S. 270). 

i Albert Lyman, 

77 (Signed) Albert Lyman, 

Attorney for d-efend-ant. 

Denied. 

Defendant’s Prayer No. 1 

If the killing is malicious, that is, if it is done with malice, it 
is murder, if it is done without malice, and is not excusable, then 
it is unlawful and is manslaughter (Traver vs. U. S., 6 App. 
D. C, 460). 

Albert Lvman, 

i (Signed) Albert Lyman, 

Attorney for defendant. 

Denied. 

Defendant’s Prayer No. 5 

The jury are instructed that the evidence in this case does not 
justify a verdict of murder in the first degree, but that it is possible 
for you to return one of the three following verdicts as to the 
defendant John Homer Cummings: 

(a) Guilty of murder in the second degree. 

(b) Guilty of manslaughter. 

(c) Not guilty. 

Albert Lvman, 

i (Signed) Albert Lyman, 

Attorney for defendant. 

Denied. 

Defendant’s Praver No. 6 

The jury are instructed that manslaughter is anv unlawful kill¬ 
ing of a human being, without malice, and thus defined, it includes 
a negligent killing which is also wilfull (U. S. vs. Meagher, 37 

Fed. 875; Bouvier’s Law Doc. 2084). 

i Albert Lyman, 

i (Signed) Albert Lyman, 

Attorney for defendant. 

Denied. 


78 Defendant's Praver No. 7 

Cases of manslaughter have been divided into three classes: (1) 
Where there was an intent to take life and the killing would be murder 
but for mitigating circumstances. (2) Where death results from un¬ 
intentionally doing an unlawful act. (3) Where it results from the 
negligent doing or omission of an act which, though not itself wrong- 
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ful, was attended by circumstances which endangered life (L. 
McClain, Cr. L. Parg. 335; Bouviers Law Die. 2084). 

Albert Lyman, 
(Signed) Albert Lyman, 

Attorney for defendant. 

Denied. 

And the Court hereby certifies that the foregoing is the substance 
of the prayers and evidence upon the questions to which exceptions 
were duly noted, upon which the jury rendered their verdict. 

The defendants now tender this, their Bill of Exceptions herein, and 
pray that the same be signed and sealed, enrolled, and ihade a part of 
the record of this case, nunc pro tunc, this loth dav of October, A. D. 
1935. " j 

Jesse C. Adkins, 
Associate Justice . 

I consent: 

Irvin Goldstein, 

Assistant United States Attorney. 

79 In the Supreme Court of the District of Columbia. Criminal 
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STATEMENT OF PACTS 


I 

The appellants herein, Willett Marcus and John 


Homer Cummings, were convicted of murder 


in the 


first degree, upon an indictment charging the kill¬ 
ing of Joseph R. Wushnak while attempting to rob 
the said Wushnak. 

The facts disclosed at the trial in support of the 
indictment are substantially as follows: That on 
January 4, 1935, and for many years prior thereto 
the deceased, Joseph R. Wushnak, was employed 
by the Auth Provision Company to sell and deliver 
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meats and provisions, and that on January 4,1935, 
he was assisted by one James E. Frank on the truck 
used for delivery purposes. At about 7 o'clock 
P. M., Wushnak and Frank arrived at 10th and B 
Sts. NE. a,nd parked the truck on the northeast cor¬ 
ner, Wushnak going to the store on one corner, op¬ 
erated by one Katz, and Frank going to a store on 
another corner, operated by one Cohen. Frank re¬ 
turned to the truck, obtained some meat, and took 
the meat to Cohen's store. Wushnak left Katz’s 
store for the purpose of obtaining meat from the 
truck, and when he returned to this store he was 
suffering from a gunshot wound inflicted. 

He was removed to the hospital where he died 

several da vs later. A hat was found in the truck 
* 

and was turned over to the police. Investigation 
disclosed that this hat belonged to one Bailey who 
had lost it at a party during the month of November 
1934, and at the same party an overcoat belonging 
to Bailey, but worn by one Luckett, was also lost. 
Luckett testified that at the time the overcoat was 
lost, he had a pistol in the pocket. The overcoat 
was found at the house of appellant Cummings’ 
brother, who testified that he had received it from 
appellant Cummings. Cummings was arrested, 
then Marcus, the pistol recovered from Marcus and 
both confessed the killing of Wushnak. The con¬ 
fessions are set out in the record (R. 18, 22). Luck¬ 
ett’s pistol |Was used in the attempted robbery and 
killing of Wushnak. 
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NOTE 

At the trial below, John H. Wilson, Esq., ap¬ 
peared for appellant Marcus and Albert ijyman, 
Esq., for appellant Cummings, and both are how of 
record as representing both appellants. 

ARGUMENT 

As separate briefs were filed by each counsel, in 
argument they are treated separately. 

Marcus Assignments 1 and 2 

Since both of these assignments relate to the 
same matter they are treated together. Counsel 
for the Government in his opening statement did 
not, in fact, relate the matters now complained of 
(R. 15). Upon objection, the trial court in¬ 
structed government counsel to refrain from this 
statement of evidence until the evidence itself was 
presented (R. 15). This instruction was followed. 

With respect to the testimony of witnesses Bailey 
and Luckett, it is submitted this testimony was 
properly adduced for the purpose of showing the 
appellant’s possession of the pistol used in thp kill¬ 
ing of Wushnak. The court carefully instructed 
the jury that this evidence was to be considered 
for this purpose only (R. 16). Eagles v. U. S., 58 
D. C. App. 122,124. 

Marcus Assignment Xo. 3 

The confessions were first admitted against both 
appellants (R. 19); later, and before argument of 
counsel, the court stated that each confession ^vould 
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be considered only as against the one who made it 
(R. 37). The jury were carefully instructed as 
to the latter ruling (R. 39, 40). While the court 
took the unusual precaution of admitting the con¬ 
fessions only as against the one making it, and 
clearly and specifically instructed the jury in re¬ 
gard thereto, it is inconceivable how appellants can 
contend they were prejudiced thereby. It is sub¬ 
mitted that even the original ruling of the court 
with respect thereto was correct, the statements of 
each appellant in the presence of each other, having 
as they did the opportunity to repudiate the other’s 
statement if it were not true, and failing to do so, 
may be taken as an acquiescence. Sparf v. U. S ., 
156 U. S. 51; McUin v. U. S., 17 App. D. C. 323. 

Marcus Assignment No. 4 

As this assignment is not argued by appellant 
Marcus, it is not considered here by appellee. 

Marcus Assignment No. 5 

The error complained of under this assignment 
is not clearly supported by the record (R. 35, 36). 
On direct examination Cummings denied that he 
planned this robbery (R. 35), so it would certainly 
be within the scope of that examination to inquire 
if he had not had a conversation with reference to 
making some easy money (R. 35). 

Marcus Assignment Nos. 6 and 7 

These assigmnents are not argued by appellant 
Marcus and are not considered here by appellee. 


Marcus Assignment No. 8 


t , and 
orig- 
£ the 
com- 


As disclosed by the evidence of the government, 
the appellants, in their respective confessions, 

made full and clear admissions of their guilt. How- 

i 

ever, at the trial both appellants offered Ijiighly 
technical defenses that varied from their previous 
admissions. Cummings contending that h^ was 
contemplating the commission of petit lajrceny 
only, and that the shooting was accidental 
Marcus contending that he had abandoned thd 
inal enterprise. It is submitted that sine 
appellants' original admissions varied so 
pletely with their testimony at the trial, to hrgue 
that the “defense was framed'’ constituted qnly a 
fair comment upon the evidence. 

Marcus Assignment No. 9 
It is contended that the government should! have 

i 

been required to elect on which count it woufd go 
to the jury. There was certainly sufficient evi¬ 
dence to go to the jury in all counts; while it may 
be conceded the most of the testimony disclosed the 
gun to be in the hands of Cummings, still the jury 
could not be completely deprived of the rigjit to 
consider the entire indictment. Further, it is set¬ 
tled law that a general verdict and judgment under 
an indictment containing several counts will not 
be disturbed if any one of the counts is good. 
Goode v. U. S., 159 U. S. 663; Clausen v. U. 5.1.142 
U. S. 140; Goodman v. TJ. S., 63 D. C. App. IS. 
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Marcus Assignment No. 10 

It is submitted that the jury were fully and fairly 
informed i as to all necessary phases of law in the 
Court's charge and amply covered Marcus' instruc¬ 
tion No. 2 (R. 44). At most, this requested in¬ 
struction was merely a general statement of law. 

! Marcus Assignment No. 11 

Error is assigned on behalf of appellant Marcus 
upon the Court's refusal to grant Marcus’ re¬ 
quested instruction No. 5 (R. 47). It should be 
particularly noted that the defense of Marcus was 
that lie hgd no part in the contemplated robbery 
(R. 36). It was the contention of this appellant all 
during the trial that when he was informed by the 
appellant Cummings that Cummings intended to 
steal from the truck that he refused and so in¬ 
formed Cummings (R. 36). So in the light of this 
contention the Court did grant Marcus’ instruction 
No. 1 (R. 46). It, therefore, appears that the ap¬ 
pellant Marcus’ requested instruction No. 5 is in¬ 
consistent with the evidence adduced in his behalf 
at the trial. His defense was that he did not par¬ 
ticipate with Cummings in Cummings’ criminal 
acts and the requested instruction is based upon a 
theory that he did not participate with Cummings 

in the robberv of the truck. In the ease of Fearson 

* 

v. United Staten, 10 App. D. C. 536, 538, the Court 
held that the appellant Fearson was not entitled to 
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instruction where it appears that such instruction 
would be inconsistent with the evidence given at the 
trial. 

Marcus Assignment No. 12 

The error complained of under this assignment 
is considered in connection with the assignments 
of the appellant Cummings. 

Marcus Assignment No. 13 

In view of the arguments herein offered under 
Marcus’ Assignment No. 11, it is submitted that the 
Court's general charge fully and adequately covered 
all matters of law with respect to the appellant 
Marcus. The jury were charged as to first-degree 
murder (R. 40) and second-degree murder (R. 41), 
and the Court completely covered the defense of 
Marcus, that is, that when he learned that Cum¬ 
mings intended to commit an offense he withdrew 
from anv undertaking that they might have had 
and was endeavoring to get away when the fatal 
shot was fired (R. 40, 43, 44). 

Cummings Assignment No. 1 

With respect to this assignment, appelle^ sub¬ 
mits the same argument as was offered in connec¬ 
tion with Marcus’ third assignment of error. 

Cummings Assignment No. 2 

So that this honorable Court might facilitate the 
consideration of this matter, there has been incor¬ 
porated in the record two drafts of appellant^’ con- 
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fessions; as read to the jury (R. 18, 22) with cer¬ 
tain portions eliminated, and the complete confes¬ 
sions (R. 26, 31) in which the portions which were 
not read to the jury are underscored. Appellant 
complains of the trial court’s action in eliminating 
what was unquestionably and admittedly improper 
matter, contending that this improper matter ren¬ 
dered the entire confession inadmissible. The 
eliminated portions refer to crimes other than the 
one on trial, and were in no wise relevant to the 
issues to be determined by the jury. Confessions, 
to be admissible, must relate to the crime charged 
and if relevant, may not be separated. Also, when 
there can be no separation of the irrelevant from 
the relevant parts, it may likewise be wholly ad¬ 
mitted, but when the irrelevant parts can be sepa¬ 
rated from the relevant parts this must be done, 
and that part, only, of the confession which is ma¬ 
terial to tl;ie issues of the trial may be admitted. 
In the present case, the inadmissible portions of 
the confessions were easily separable from that 
part of appellant's confession bearing on the crime 
here involved. Furthermore, the trial court 's action 
was taken in endeavor to protect the best interests 
of appellant. 

People v. Spencer, 106 N. E, 219, 223. 

Howe v. U. S., 61 App. D. C. 8. 

1 Elliott on Evidence, Sec. 293. 

2 Wharton Crim. Ev., 10th Ed., Sec. 688. 

Appellant cites no authority sustaining his argu¬ 
ment that inadmissable matter in a confession 


renders the whole void for evidentiary purposes. 
Those eases cited by appellant refer to an erroneous 

failure to admit relevant matter. j 

< I 

Cummings Assignment No. 3 j 

i 

In view of the arguments offered in his brief by 
counsel for appellant Cummings, in connection with 
this assignment of error, it is submitted that the 
jury were fully and properly informed as ^o all 
necessary phases of law involved in the casi 

CONCLUSION 

I 

It is most respectfully submitted that the trial 
court committed no error below. The case was 
fairly tried giving full consideration to the interests 
of the defendants and all requirements of law and 
justice. For the reasons hereinabove stated, the 
judgment of the court below should be affirmed. 

Respectfully, I 

Leslie C. Garnett, j 
United States Attorney. 
Irvin Goldstein, 

Assistant United States Attorney. 



